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TEXAS
 ETHICS COMMISSION
The Texas Ethics Commission is authorized by the Government Code, §571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full texas of opinions or questions on particular submissions should be
addressed to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-
2070, (512) 463-5800.
Advisory Opinion Requests
AOR-407.The Texas Ethics Commission has been asked whether a
member of the legislature may represent a client in a claim brought
under the Texas Real Estate License Act and whether a member of the
legislature may represent a client before the Texas Education Agency
in the appeal of a school district decision.
AOR-408.The Texas Ethics Commission has been asked about the
application of title 15 of the Election Code to an individual who has
been employed by various corporations as a celebrity spokesperson
to promote products and services in radio and television ads. The
individual, who has not in the past sought elective office, may seek
election to public office in Texas. The question raised is whether
corporations may continue to air commercials featuring the individual
if the individual becomes a candidate for public office in Texas, or
whether doing so would be an impermissible corporate contribution
to a candidate.





Filed: June 25, 1997
♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.
Symbology in amended emergency sections. New language added to an existing section is
indicated by the use of bold text. [Brackets] indicate deletion of existing material within a
section.
TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 7. Gas Utilities Division
Substantive Rules
16 TAC §7.74
The Railroad Commission of Texas adopts new §7.74, relating
to school piping testing, on an emergency basis. This emer-
gency rule is effective immediately for no more than 120 days
after filing with the secretary of state.
New §7.74 is necessary to effectively implement the require-
ments of House Bill 1611 (H.B. 1611), enacted by the 75th
legislature and effective June 20, 1997. HB 1611 mandates bi-
ennial testing of piping in schools that operate year round, and
requires the testing to be completed by July 1. Without this
emergency rule which establishes procedures by which such
inspections are to be conducted, there is an imminent peril to
the public safety of students and personnel in such schools.
The emergency rule requires operators that supply natural gas
to public school districts, private schools, or parochial schools
to receive notification regarding pressure testing performed by
these schools and take action as further specified.
The Commission does not simultaneously propose this new rule
for adoption through regular rulemaking procedures. Rather,
the Commission wishes to develop a permanent rule for adop-
tion by working with operators and schools and giving them op-
portunity to comment. Drafting a proposal for permanent adop-
tion will begin soon.
The new section is adopted on an emergency basis under
the Texas Civil Statutes, Article 6053-2a, which authorizes the
Commission to adopt rules relating to pressure testing of school
piping.
§7.74. School Piping Testing.
All operators that supply natural gas to public school districts, private
schools, or parochial schools are required to receive notifications
regarding pressure testing performed by these schools and take action
as necessary.
(1) Testing. The testing shall be a pressure test or shut-in
test to determine if the school piping in each school building where
students may be present will hold at least normal operating pressure
over a time interval of no less than two hours. If a municipal code is
in effect regarding pressure testing, the testing performed under the
municipal code will be accepted.
(2) Frequency. Operators are required to receive notice
from the schools of their testing at two-year intervals. For year-
round schools, notice is to be given by July 1 of the year the testing
is performed.
(3) Procedures. Operators are required to develop proce-
dures for:
(A) receiving notification from the school districts
regarding location of facilities supplied with natural gas;
(B) terminating service in the event that:
(i) testing is not completed in the two-year time
interval;
(ii) a hazardous leak is reported by the person
conducting the testing; or
(iii) a hazardous leak is reported by the school
board of trustees.
(C) providing for special circumstances for:
(i) receiving written notification from the school or
school district that the school or school district is not able to perform
tests before the beginning of the designated school year; and
(ii) receiving notification from the Commission
regarding noninterruption of service.
(4) Records. All operators are required to maintain a
listing of the schools that are supplied natural gas and the results
of each test for at least two years.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708218
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Effective date: June 24, 1997
Expiration date: October 22, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 22. EXAMINING BOARDS
Part XXIII. Texas Real Estate Commis-
sion




The Texas Real Estate Commission proposes an amendment
to §535.20, concerning procuring prospects for real estate
transactions. The amendment would establish conditions under
which a person who does not hold a real estate license could
refer customers to a real estate licensee. Under what are
commonly known as "affinity" programs, real estate licensees
may offer consumers goods or services provided by another
business as an inducement for consumers to enter into a real
estate transaction involving the licensee. Under the existing
section, a real estate license is required for person to contact a
consumer and inform the consumer of the availability of goods
or services by doing business with a licensee The amendment
would permit the unlicensed person who first sells goods or
services to a real estate licensee to contact the person’s own
customers and refer them to the licensee, so long as the
payment for the goods and services is not contingent upon the
consummation of a real estate transaction by the unlicensed
person’s customers. Adoption of the amendment would provide
guidelines to real estate licensees and the general public as to
when a real estate license is required under affinity programs
or other business arrangements in which the primary function
of the unlicensed person is to promote the sale of the person’s
own goods or services.
Mark A. Moseley, general counsel, has determined that for the
first five-year period the amendment is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section. There is no anticipated
impact on local or state employment as a result of implementing
the section.
Mr. Moseley also has determined that for each year of the first
five years the amendment as proposed is in effect the public
benefit anticipated as a result of enforcing the amendment will
be clarification of licensing requirements. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed section.
Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188.
The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties




(d) A person is not required to be licensed as a real estate
broker or salesman if all of the following conditions are met.
(1) The person is engaged in the business of selling
goods or services to the public.
(2) The person sells goods and services to a real
estate licensee who intends to offer the goods or services as an
inducement to potential buyers, sellers, landlords or tenants.
(3) After selling the goods or services to the real estate
licensee, the person refers the person’s customers to the real
estate licensee.
(4) The payment to the person for the goods and
services is not contingent upon the consummation of a real estate
transaction by the person’s customers.
PROPOSED RULES July 4, 1997 22 TexReg 6253
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: August 4, 1997
For further information, please call: (512) 465–3900
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 1. Texas Board of Health
Procedures and Policies
25 TAC §1.6, §1.7
The Texas Department of Health (department) proposes
amendments to §1.6 and §1.7, concerning actions requiring
board of health (board) approval, and the duties of the
commissioner of health (commissioner).
Specifically, the amendment to §1.6 will increase board involve-
ment in the approval of senior staff at the department, and in
the approval of contracts greater than $1 million. The amend-
ment to §1.7 requires the commissioner to hire and supervise
personnel, and execute all contracts greater than $1 million.
Susan K. Steeg, General Counsel, has determined that for the
first five-year period the amendments are in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the amendments as proposed.
Ms. Steeg also has determined that for each year of the
first five years the amendments are in effect, the public
benefit anticipated as a result of enforcing or administering
the amendments will be increased oversight of department
operations by the board, and a clearer delineation of their role
in the operations of the department, and a clearer assignment
and delegation of responsibilities to the commissioner of health.
There will be no effect on small businesses. There are
no anticipated economic costs to persons who are required
to comply with the amendments as proposed. There is no
anticipated impact on local employment.
Comments on the proposal may be submitted to Susan K.
Steeg, General Counsel, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7236. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.
The amendments are proposed under the Health and Safety
Code, §12.001, which provides the board with the authority
to adopt rules for its procedure and for the performance of
each duty imposed by law on the board, the department, or
the commissioner of health.
These amendments affect the Health and Safety Code, Chapter
12.
§1.6. Actions Requiring Board Approval.
(a)-(c) (No change.)
(d) Of those appointments made by the commissioner, the
following shall be subject to the approval of the board:
(1) the deputy commissioners of the department;
(2) the associate commissioners of the department;
(3) the regional directors of the department;
(4) the director of the Texas Center for Infectious
Disease;
(5) the director of the South Texas Hospital; and
(6) the director of the Internal Audit Division [Ap-
pointment of the director of the Internal Audit Division. The ap-
pointment or removal of the director of the Internal Audit Division
by the commissioner is subject to the approval by the board].
(e) Contracts. The chair of the board shall appoint a
subcommittee of no more than three members to review contracts
to which the department is a party, involving payment greater
than $1 million. The subcommittee shall report major contract
activity to the board on a quarterly basis.
(f)[e] Other actions. The board may approve any other action
by the commissioner or the department where the approval of the
board is required by law or requested by the commissioner.
§1.7. Commissioner of Health.
(a) The commissioner of health, as the executive head of
the Texas Department of Health (department), shall perform the
duties delegated and assigned by the Board of Health and state law.
Subject to §1.6 of this title (relating to Actions Requiring Board
Approval), the [The] board conducts all department business through
the commissioner.
(b) The commissioner shall:
(1) administer and enforce federal and state health laws
applicable to the department by issuing orders, making decisions, ex-
ecuting contracts, and implementing the duties delegated or assigned
to the commissioner by the board; [and]
(2) administer and implement department services, pro-
grams, and activities, maintain professional standards within the de-
partment, and represent the department as its chief executive. To
accomplish this goal, the commissioner is authorized to hire and su-
pervise personnel, establish appropriate organization, acquire suitable
administrative, clinical, and laboratory facilities, and obtain sufficient
financial support;[.]
(3) hire and supervise all personnel subject to §1.6 of
this title; and
(4) execute all contracts to which the department is a
party involving payment greater than $1 million. This duty may
not be delegated.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 24, 1997.




Texas Department of Health
Earliest possible date of adoption: August 4, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part VII. Texas Commission on Law En-
forcement Officer Standards and Education
Chapter 211. Administration Division
37 TAC §211.21
The Texas Commission on Law Enforcement Officer Standards
and Education proposes an amendment to §211.21, regarding
fees and payment. The amendments provide that application
fees are non-refundable, and include a list of application
fees for commission certificates and for procedures involving
reinstatement, reactivation, or review of out-of-state records.
Mr. D. C. Jim Dozier, Executive Director of the commission,
has determined that for the first five-year period that the
amendments are in effect, there will be no fiscal implications for
state or local government as a result enforcing or administering
the amended section.
Mr. Dozier also has determined that for each year of the first
five years the amendments are in effect, the public benefit
anticipated as a result will be more cost-effective administration
of a number of commission functions. There will be no effect
on small businesses. The costs that will accrue to individuals
required to comply are listed in the section.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723 or by facsimile (FAX) to (512)
406-3614.
The amendment is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the com-
mission to promulgate rules for the administration of Chapter
415, and which allows the commission to establish reasonable
and necessary fees for the administration of Chapter 415.
The following statutes are affected by the proposed amend-
ment: Texas Government Code Annotated, Chapter 415,
§415.010-General Powers.
§211.21. Fees and Payment.
(a) Any fee or payment made to the commission by a person,
agency, or other entity will be accepted only in the form of a money
order, cashier’s check, or agency check. Cash or personal check may
be refused.Fees must be submitted with an application, and are
non-refundable.
(b) Application fees for licenses, certificates and endorse-
ments include, but are not limited to, the following:
(1) Application for Reactivation of a Peace Officer
License - $100.00
(2) Master Peace Officer Certificate Application -
$20.00
(3) Firearms Instructor Certificate Application -
$20.00
(4) Application for Reinstatement of Suspended Li-
cense - $100.00
(5) Application for Endorsement of Eligibility Based
on Out-of-State Training or Education - $100.00
(c) The commission may charge other reasonable fees as
authorized or required by rule or law.
(d)[(b)] The effective date of this section isNovember 1,
1997[February 1, 1989].
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708242
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Proposed date of adoption: September 4, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
37 TAC §211.30
The Texas Commission on Law Enforcement Officer Standards
and Education proposes an amendment to §211.30, regarding
the Executive Directors delegated authority to waive the rules
of the commission when good cause exists.
Mr. D. C. Jim Dozier, Executive Director of the commission,
has determined that for the first five-year period that the
amendments are in effect, there will be no fiscal implications for
state or local government as a result enforcing or administering
the amended section.
Mr. Dozier also has determined that for each year of the first
five years the amendments are in effect, the public benefit
anticipated as a result will be more efficient administration of
the commission’s rules in situations where good cause exists
to exempt licensees from certain requirements. There will be
no effect on small businesses. There is no anticipated increase
in economic cost to individuals who are required to comply.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723 or by facsimile (FAX) to (512)
406-3614.
The amendment is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the com-
mission to promulgate rules for the administration of Chapter
415 and for the commission’s internal management and con-
trol.
PROPOSED RULES July 4, 1997 22 TexReg 6255
The following statutes are affected by the proposed amend-
ment: Texas Government Code Annotated, Chapter 415,
§415.010-General Powers.
§211.30. Specific Authority to Waive Rules.
(a) The commissioners have determined that good cause
exists to delegate to the executive director the authority to waive
the rules of the commission:[in order]
(1) to update existing coursesor [,]to add new courses
and curriculum; [,]
(2) to add new exams or to update existing state licensing
or certification exams;
(3) to conduct [, or] other special projects as approved
by the commissioners; or
(4) for other reasons as may be authorized by law.
(b) (No change.)
(c) The effective date of this section is November 1, 1992;
the effective date of subsection (a) of this section as amended is
November 1, 1997.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708245
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Proposed date of adoption: September 4, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
37 TAC §§211.85, 211.103, 211.106
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Commission on Law Enforcement Officer Standards and
Education or in the Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)
The Texas Commission on Law Enforcement Officer Standards
and Education proposes the repeal of §§211.85, 211.103 and
211.106, concerning proficiency certificates. The provisions of
these sections will be renumbered and incorporated into new
sections.
Mr. D. C. Jim Dozier, Executive Director of the commission, has
determined that for the first five-year period that the repeals are
in effect, there will be no fiscal implications for state or local
government as a result.
Mr. Dozier also has determined that for each year of the first five
years the repeals are in effect, the public benefit anticipated as
a result will be clearer public understanding of the provisions of
the commission’s rules regarding proficiency certificates. There
will be no effect on small businesses. There is no anticipated
increase in economic cost to individuals who are required to
comply.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723 or by facsimile (FAX) to (512)
406-3614.
The repeals are proposed under Texas Government Code An-
notated, Chapter 415, §415.010, which authorizes the commis-
sion to promulgate rules for the administration of Chapter 415.
The following statutes are affected by the proposed repeals:
Texas Government Code Annotated, Chapter 415, §415.010-
General Powers, and §415.062-Professional Achievement and
Proficiency Certificates.
§211.85. Proficiency Certificates.
§211.103. Investigative Hypnosis by a Peace Officer.
§211.106. Crime Prevention and Homeowners Insurance Inspector
Certification and Inspection Standards.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708241
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Proposed date of adoption: September 4, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
37 TAC §211.88
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on Law Enforcement Officer Standards and
Education or in the Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)
The Texas Commission on Law Enforcement Officer Standards
and Education proposes the repeal of §211.88, concerning
reporting responsibilities of individuals. The provisions of this
section will be incorporated into new §217.88.
Mr. D. C. Jim Dozier, Executive Director of the commission,
has determined that for the first five-year period that the repeal
is in effect, there will be no fiscal implications for state or local
government as a result enforcing or administering this proposal.
Mr. Dozier also has determined that for each year of the first
five years the repeal is in effect, the public benefit anticipated as
a result will be clearer understanding on the part of licensees
of their responsibility to report to the commission information
regarding their licensing status. There will be no effect on small
businesses. There is no anticipated increase in economic cost
to individuals who are required to comply.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723 or by facsimile (FAX) to (512)
406-3614.
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This repeal is proposed under Texas Government Code Anno-
tated, Chapter 415, §415.010, which authorizes the commission
to promulgate rules for the administration of Chapter 415; and
under §415.060, which authorizes the commission to establish
procedures for the revocation and suspension of licenses is-
sued by the commission.
The following statutes are affected by this proposal: Texas
Government Code Annotated, Chapter 415, §415.010-General
Powers.
§211.88. Reporting Responsibilities of Individuals.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708243
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Proposed date of adoption: September 4, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
Chapter 217. Licensing Requirements Division
37 TAC §217.88
The Texas Commission on Law Enforcement Officer Standards
and Education proposes new §217.88, concerning reporting
responsibilities of individuals. The section is proposed to
replace current §211.88, which will be repealed. The new
section eliminates obsolete provisions of the current section.
Mr. D. C. Jim Dozier, Executive Director of the commission,
has determined that for the first five-year period that the new
section is in effect, there will be no fiscal implications for state
or local government as a result enforcing or administering this
section.
Mr. Dozier also has determined that for each year of the first five
years the new section is in effect, the public benefit anticipated
as a result will be clearer understanding on the part of licensees
of their responsibilities to report to the commission information
regarding their licensing status. There will be no effect on small
businesses. There is no anticipated increase in economic cost
to individuals who are required to comply.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723 or by facsimile (FAX) to (512)
406-3614.
The new section is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the com-
mission to promulgate rules for the administration of Chapter
415; and §415.060, which authorizes the commission to estab-
lish procedures for the revocation and suspension of licenses
issued under Chapter 415.
The following statutes are affected by this proposed new
section: Texas Government Code Annotated, Chapter 415,
§415.010-General Powers.
§217.88. Reporting Responsibilities of Individuals.
(a) If the commission requires that an application or other
form be signed by an applicant, that person is responsible for:
(1) reviewing the entire document and any attachments;
and
(2) signing it only after such review to attest to the
accuracy and truthfulness of all information on and attached to the
document.
(b) A licensee shall notify the commission in writing within
30 days when the licensee has been arrested, charged, indicted, or
convicted of any offense for which confinement may be a punishment.
Failure to notify the commission of such an event is a violation of
commission rules and may result in suspension of any license held.
(c) Making, submitting, or causing to be submitted to the
commission a false or untruthful statement may result in revocation
of any license held.
(d) A licensee shall notify the commission in writing within
30 days of any name changed by marriage or other reason.
(e) The effective date of this section is November 1, 1997.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708244
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Proposed date of adoption: September 4, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
Chapter 221. Proficiency Certificates and Other
Post-Basic Licenses Division
37 TAC §§221.15, 221.17, 221.19, 221.21, 221.23, 221.25,
221.27, 221.29, 221.31
The Texas Commission on Law Enforcement Officer Stan-
dards and Education proposes new §§221.15, 221.17, 221.19,
221.21, 221.23, 221.25, 221.27, 221.29, and 221.3,1 concern-
ing proficiency certificates. The sections are proposed to re-
place current §§211.85, 211.103, and 211.106, which will be
repealed. The new sections have been separated and num-
bered according to narrower topic areas so that the information
contained in them is easier to locate and understand. In addi-
tion to current provisions, these new sections contain a number
of new provisions. §221.15 prohibits the issuance of any pro-
ficiency certificate if the license holder has not complied with
continuing education requirements in place for any license held
during the most recent continuing education period. Section
221.17 and section 221.19 require one year of appropriate ex-
perience before a basic peace officer or basic jailer certificate
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is issued. Section 221.21 allows any peace officer who is eligi-
ble to be issued a Mental Health Officer Proficiency Certificate,
reflecting a correction made to Chapter 415 of the Government
Code during the recent legislative session.
D. C. Jim Dozier, Executive Director of the commission, has
determined that for the first five-year period that the new
sections are in effect, there will be no fiscal implications for state
and local government as a result of enforcing or administering
the sections.
Mr. Dozier also has determined that for each year of the first
five years the new sections are in effect, the public benefit
anticipated as a result of enforcing these sections will be
clearer public understanding of the provisions of these sections,
and better controls to ensure that licensees who are issued
proficiency certificates are, in fact, experienced in their fields.
There will be no effect on small businesses. The is no
anticipated increase in economic cost to individuals who are
required to comply with the new sections.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723 or by facsimile (FAX) to (512)
406-3614.
These new sections are proposed under Texas Government
Code Annotated, Chapter 415, §415.010, which authorizes
the commission to promulgate rules for the administration of
Chapter 415, §415.036, regarding hypnotic interview technique;
§415.037 regarding certification of special officers for mental
health assignment; and §415.062, which authorizes the com-
mission to issue proficiency certificates.
The following statutes are affected by these proposed new
sections: Texas Government Code Annotated, Chapter 415,
§415.010-General Powers.
§221.15. Proficiency Certificates.
(a) To qualify for the issuance of a proficiency certificate, the
commission may require submission of a completed application by
an individual or agency on the application form currently prescribed
by the commission, including any documentation requested and the
required fee.
(b) A proficiency certificate may not be issued if the license
holder has not complied with continuing education requirements
in place for any license held during the licensee’s most recently
completed continuing education period.
(c) The commission may cancel any certificate if the recipient
was not qualified for its issue and it was issued:
(1) by mistake of the commission or an agency; or
(2) based on false or incorrect information provided by
the agency or applicant. A license holder must return any canceled
certificate to the commission.
(d) In this chapter, the term "experience" means the actual
number of months served in the appropriate capacity, the term
"points" means training or education points, and the term "post-
graduate degree" means either a master’s degree, a doctoral degree,
or other similar degree above the level of a bachelor’s degree.
(1) Law enforcement experience includes each complete
month served as a peace officer, reserve, or jailer. Credit may,
at the discretion of the executive director, be awarded for relevant
experience from an out-of-state agency.
(A) A commissioned peace officer or reserve will earn
credit for one month of peace officer experience for each month of
peace officer or reserve service.
(B) A jailer who is reported to the commission as
appointed as a jailer will earn credit for one month of jailer experience
for each month of jailer service.
(2) One training point equals 20 hours of law enforcement
training reported to the commission and completed in a program
conducted or approved by the commission for each type of license.
(3) One education point equals one semester credit hour
from an accredited college or university.
(4) In order to apply towards educational requirements
for proficiency certificates, an undergraduate or post-graduate degree
must be issued by an accredited college or university.
§221.17. Peace Officer Proficiency.
(a) To qualify for a basic, intermediate, advanced or master
peace officer certificate, the applicant must hold a peace officer
license.
(b) The requirement for a basic peace officer certificate is
one year of experience as a peace officer.
(c) The requirements for an intermediate peace officer cer-
tificate include:
(1) a basic peace officer certificate;
(2) one of the following combinations of points and peace
officer experience:
(A) 20 points and eight years experience;
(B) 40 points and six years experience;
(C) 60 points or an associate’s degree and four years
experience; or
(D) 120 points or a bachelor’s degree and two years
experience; and
(3) if the basic peace officer certificate was issued or
qualified for on or after January 1, 1987, the license holder must also
complete the current intermediate peace officer certification courses,
which include:
(A) Child Abuse Prevention and Investigation;
(B) Crime Scene Investigation;
(C) Use of Force; and
(D) Arrest, Search and Seizure.
(d) The requirements for an advanced peace officer certificate
include:
(1) an intermediate peace officer certificate; and
(2) one of the following combinations of points and
experience:
(A) 40 points and 12 years experience;
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(B) 60 points or an associate’s degree and nine years
experience;
(C) 120 points or a bachelor’s degree and six years
experience; or
(D) a post-graduate degree and four years experience.
(e) The requirements for a master peace officer certificate
include:
(1) an advanced peace officer certificate; and
(2) one of the following combinations of points and
experience:
(A) an associate’s degree and 20 years experience, or
60 points and 20 years experience
(B) a bachelor’s degree and 15 years experience, or
120 points and 15 years experience
(C) a master’s degree and 12 years experience, or 165
points and 12 years experience; or
(D) a doctorate and 10 years experience, or 200 points
and 10 years experience.
(f) The effective date of this section is November 1, 1997.
§221.19. Jailer Proficiency.
(a) To qualify for a basic, intermediate or advanced jailer
certificate, the applicant must hold a jailer license.
(b) The requirement for a basic jailer certificate is one year
of experience as a jailer.
(c) The requirements for an intermediate jailer certificate
include:
(1) training related to the management and operation of a
correctional facility (including county jails); and
(2) one of the following combinations of points and jailer
experience:
(A) 20 points and six years experience;
(B) 40 points and four years experience;
(C) 60 points or an associate’s degree and two years
experience; or
(D) 120 points or a bachelor’s degree and one year
experience; and
(3) if the basic jailer certificate was issued or qualified
for on or after March 1, 1993, the applicant must also complete the
current intermediate jailer certification courses, which include:
(A) Suicide Detection and Prevention in Jails;
(B) Inmate Rights and Privileges;
(C) Interpersonal Communications in the Correctional
Setting; and
(D) Use of Force in a Jail Setting.
(d) The requirements for an advanced jailer certificate in-
clude:
(1) an intermediate jailer certificate; and
(2) one of the following combinations of points and jailer
experience:
(A) 40 points and eight years experience;
(B) 60 points or an associate’s degree and six years
experience;
(C) 120 points or a bachelor’s degree and four years
experience; or
(D) a post-graduate degree and two years experience.
(e) The effective date of this section is November 1, 1997.
§221.21. Investigative Hypnosis Proficiency.
(a) The requirements for an investigative hypnotist profi-
ciency certificate include:
(1) an active peace officer license;
(2) a current commission as a peace officer;
(3) credit for completion of the current basic investigative
hypnosis course; and
(4) a valid passing score on the state examination for
investigative hypnosis.
(b) The effective date of this section is November 1, 1997.
§221.23. Drug Recognition Expert and Standardized Field Sobriety
Testing Proficiency.
(a) The requirements for a drug recognition expert (DRE)
certificate include:
(1) an active peace officer license;
(2) a current commission as a peace officer; and
(3) credit for completion of the current courses required
by the commission for the certificate, which include:
(A) Drug Recognition Expert Pre-School;
(B) Drug Recognition Expert Classroom;
(C) Drug Recognition Expert Certification; and
(D) Drug Recognition Expert In-Service Training.
(b) The requirements for a standardized field sobriety testing
(SFST) certificate include:
(1) an active peace officer license;
(2) a current commission as a peace officer; and
(3) credit for completion of the current courses required
by the commission for the certificate, which include:
(A) Standardized Field Sobriety Testing Classroom;
and
(B) Standardized Field Sobriety Testing Certification.
(c) The effective date of this section is November 1, 1997.
§221.25. Emergency Telecommunications Proficiency.
(a) To qualify for an emergency telecommunications opera-
tor’s certificate, an applicant must:
(1) submit documentation that the applicant is currently
employed as an emergency telecommunications operator, and has
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been employed as an emergency telecommunications operator for a
minimum of four years; and
(2) complete the currently required emergency telecom-
munications operators training courses.
(b) The effective date of this section is November 1, 1997.
§221.27. Mental Health Officer Proficiency.
(a) To qualify for a mental health officer proficiency certifi-
cate, the applicant must:
(1) be a peace officer, sheriff, constable, or justice of the
peace;
(2) have at least two years experience as a peace officer
or justice of the peace;
(3) have successfully completed a training course in
emergency first aid and lifesaving techniques approved by the
commission within the six months prior to application for the
certificate;
(4) successfully complete the current mental health peace
officer training course. The commission may approve and give credit
for mental health issues training courses which were completed prior
to the effective date of this subsection or were completed out-of-
state. Such training may be approved by the executive director if the
curriculum meets or exceeds the current approved curriculum; and
(5) obtain a valid passing score on the state examination
for mental health officer certification as prescribed by the commission.
(b) The effective date of this section is November 1, 1997.
§221.29. Crime Prevention Inspector Proficiency.
(a) To qualify for a crime prevention inspector proficiency
certificate, the applicant must:
(1) hold an active peace officer license;
(2) be currently commissioned as a peace officer; and
(3) complete a crime prevention training course that is
approved by the commission and taught by a licensed academy or
agreement trainer.
(b) The commission shall make a monthly report to the State
Board of Insurance, listing persons certified to conduct homeowners
insurance inspections, including any individual who is currently
reported as both a commissioned peace officer and the holder of a
valid crime prevention inspector proficiency certificate.
(c) The commission shall purge from this report each month
the name of any person who:
(1) loses certification by revocation, suspension, cancel-
lation, or any other means; or
(2) holds a crime prevention inspector proficiency certifi-
cate and is reported terminated as a peace officer.
(d) The effective date of this section is November 1, 1997.
§221.31. Homeowners Insurance Inspector Proficiency.
(a) To qualify for a homeowners insurance inspector certifi-
cate, the applicant must:
(1) be a building inspector or other official who has been
designated by a city or county to serve as a homeowners insurance
inspector;
(2) not be currently on probation or community supervi-
sion;
(3) never have been convicted of a felony;
(4) not have been convicted of a misdemeanor offense
above the grade of a Class C misdemeanor within the last five years;
(5) not have been discharged from any military service
under less than honorable conditions;
(6) have never had a license revoked by the commission;
and
(7) complete either a homeowners inspection training
course or a crime prevention training course that is approved by the
commission and taught by a licensed academy or agreement trainer.
(b) The application for a homeowners insurance inspection
certificate must be submitted by the chief administrator of a law
enforcement agency of the city or county government which will
make the appointment or, if none, by the city or county government
a dministrator who will make the appointment.
(c) Any agency or governmental entity which has appointed
an individual who is not a commissioned peace officer as a home-
owners inspector must report to the commission when the individual
is no longer appointed by that agency as an inspector. The report
shall be sent within 10 working days of such termination by the chief
administrator of the law enforcement agency whose office made the
original report or, if none, by the administrator who made the ap-
pointment.
(d) The commission shall make a monthly report to the State
Board of Insurance, listing any individual who is currently reported
as a homeowners insurance inspector.
(e) The commission shall purge from this report each month
the name of any person who:
(1) loses certification by revocation, suspension, cancel-
lation, or any other means; or
(2) holds a homeowners insurance inspector certificate
and is reported terminated as an inspector.
(f) The standards for conducting a homeowners insurance
inspection are as follows.
(1) The inspector shall not conduct an inspection without
being qualified for the report maintained by the State Board of
Insurance because of either:
(A) termination as a peace officer certified as a crime
prevention inspector or homeowners inspector;
(B) failure to complete any required training; or
(C) loss of certification by revocation, suspension,
cancellation, or any other means.
(2) The inspector shall not charge or collect a fee for the
inspection or report unless it has been set by the appointing agency
and the homeowner is informed of all such costs beforehand.
(3) The inspector shall not charge or collect any fee for
remedial work necessary to pass the inspection and shall not make any
specific referrals either directly or indirectly. The inspector may make
a general reference to the phone book or other lists of businesses.
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(4) All inspections shall be conducted by an inspector who
either:
(A) is in a peace officer uniform with badge; or
(B) provides to the homeowner or occupant, before
entering the home, an identification card which contains both a
photograph and the official title of the inspector.
(5) No inspection shall be made except upon request by
and with the approval of the owner or occupant.
(6) Inspections shall comply with the minimum require-
ments of the Insurance Code, Article 5.33A, §6.
(7) The inspector shall verbally inform the homeowner of
the results and provide, upon request, a copy of the report within 10
working days.
(8) The inspector shall complete and sign the inspection
form required by the board, and forward it to them within 10 working
days.
(g) The effective date of this section is November 1, 1997.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708240
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Proposed date of adoption: September 4, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part III. Texas Commission on Alcohol
and Drug Abuse
Chapter 148. Treatment Process
Subchapter E. Treatment Process
Admission
40 TAC §§148.281–148.283
The Texas Commission on Alcohol and Drug Abuse pro-
poses amendments to §§148.281-148.283, concerning admis-
sion practices. These rules establish requirements relating to
admission, screening, and intake and consent to treatment. The
amendments are proposed to clarify existing requirements and
to require use of the Diagnostic and Statistical Manual of Men-
tal Disorders and implementation of a referral log.
Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.
Ms. Bleier also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be better understanding
of licensure requirements and more appropriate treatment for
clients seeking admission to services. There will be no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the rules as proposed.
Comments on the proposal may be submitted to Tamara Allen,
Program Compliance, Texas Commission on Alcohol and Drug
Abuse, 9001 North IH 35, Suite 105, Austin, Texas 78753. A
public hearing on the proposed rules will be held on Tuesday,
July 1, 1997, 10:00 a.m. to noon, at the Doubletree Hotel, 37
NE Loop 410 at McCullough Road, San Antonio, Texas, (210)
366-2424.
The amendments are proposed under the Texas Health and
Safety Code, Title 6, Chapter 464, which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules and standards for licensure of chemical dependency
treatment facilities.
The code affected by the proposed rules is the Texas Health
and Safety Code, Title 6, Subtitle B, 464.
§148.281. Admission.
(a)-(b) (No change.)
(c) Every individual [person] admittedto a Level I treat-
ment program shall meet the DSM-IV criteria for substance in-
toxication or withdrawal [shall be chemically dependent or in need
of detoxification].
(d) Every person admitted to a Level II, III, or IV
treatment program shall meet the DSM-IV criteria for substance
abuse or dependence[Individuals in need of detoxification shall be
treated in a Level I program].
§148.282. Screening.
(a) Every client admitted to the program shall meet the
admission criteria.
(1) In programs providing Level II, III, or IV treatment,
screening shall beconducted [done] by a chemical dependency
counselor. If a counselor intern conducts the screening, the
intern [Counselor interns] shall consult with a qualified credentialed
counselor who authorizes admission.
(2) In Level I programs, screening shall be done by a
licensed health professional. Non-physicians shall have at least one
year of detoxification treatment experience.
(A) A chemical dependency counselor with one year
of detoxification experience may do the screening with consultation
from a licensed health professional who authorizes the admissionand
signs the admission form.
(B) In outpatient and supported living detoxification
programs, a physician, physician assistant, or advanced practice nurse
shall examine the client face-to-face, [and ] authorize the admission,
and sign the admission form .
(3) (No change.)
(b) (No change.)
(c) If an individual is not admitted, the program shall
[document the reason and] refer the applicant to appropriate services.
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(d) The provider shall maintain a written log that lists
all clients found to be ineligible or inappropriate for admission.
The documentation shall include the reason the individual was
not admitted and where the individual was referred.
§148.282. Screening.
(a) (No change.)
(b) The facility shall obtain written authorization from the
consenter before providing any treatment or medication.
(c) A consent form will be prepared for each client before
admission. The form shall contain the following information in
simple, non-technical terms: [Before admission, a trained staff
member shall explain the following information to the prospective
client and consenter in simple, non-technical terms:]
(1) the specific condition to be treated;
(2) the program’s services and treatment process;
(3) the expected benefits of the treatment;
(4) the probable health and mental health consequences
of not consenting;
(5) the side effects and risks associated with the treatment;
(6) any generally accepted alternatives and whether an
alternative might be appropriate;
(7) the estimated average daily charge, including an
explanation of any services that may be billed separately;
(8) the qualifications of the staff who will provide the
treatment;
(9) the name of the primary counselor;
(10) expectations for client participation; and
(11) the Client Bill of Rights as specified in §148.142 of
this title (relating to Client Bill of Rights).
[(c) All information shall be provided verbally and in writ-
ing.]
(d) The information on the consent form will be explained
to the client and consenter in simple, non-technical terms.
(e)[(d)] If possible, all information shall be provided in the
consenter’s primary language.
(f)[(e)] The consent form shall be dated and signed by:
(1) the client;
(2) the consenter; and
(3) the staff person providing the information.
(g)[(f)] The facility shall not use coercive or undue influence
to obtain consent.
(h)[(g)] The facility shall not knowingly misrepresent the
amount of insurance coverage available or the amount and percentage
of a charge for which the prospective client will be responsible.
(i)[(h)] The consenter may revoke consent at any time and
for any reason.
(j) [(i)] The consenter has the right to refuse treatment or
medication unless a physician treating the patient orders medication
to prevent imminent serious physical harm to the client or to another
individual.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 23, 1997.
TRD-9708155
Karen Pettigrew
Deputy of Legal Affairs
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 31, 1997
For further information, please call: (512) 349–6609
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 4. AGRICULTURE




The Texas Animal Health Commission adopts an amendment
to §49.1, concerning Equine Infectious Anemia testing require-
ments for change of ownership. The amendment is being
adopted with changes to the proposed text as published in the
May 6, 1997, issues of the Texas Register. The change ex-
empts equine which are being sold to slaughter not to be re-
quired to be accompanied by a permit issued by the Commis-
sion.
This rule is necessary to allow change of ownership without the
required test under certain conditions at public auctions.
The Texas Animal Health Commission Equine Infectious Ane-
mia Ad Hoc Committee is in favor of this adoption.
The amendment implements the Texas Agriculture Code, Texas
Civil Statutes, Chapter 161, which provide the Commission
with the authority to adopt rules to act to eradicate or control
diseases that affect livestock.
The amendment implements the Agriculture Code, §161.041
and §161.046 which authorizes the Commission to adopt
necessary rules to protect livestock from disease, including
equine infectious anemia.
§ 49.1. Equine Infectious Anemia Identification and Handling of
Infected Equine.
(a)-(k) (No change.)
(l) Requirement for Change of Ownership. A negative EIA
test within the previous 12 months is required for all equine changing
ownership in Texas including horses moving to slaughter, provided
an equine may sell at public auction without proof of a negative test:
(1) if the animal is sold to slaughter to be tested at the
slaughter facility at Commission expense; or
(2) if the animal is sold other than to slaughter, the auction
market:
(A) marks the buyer’s sheet with a stamp provided
by the Commission that has the following statement: "To the best of
our knowledge, this horse(s) has not been tested for EIA and is being
sold "as is", and
(B) provides the buyer with an educational pamphlet
supplied by the Commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Animal Health Commission
Effective date:July 1, 1997
Proposal publication date: May 6, 1997
For further information, please call: (512) 719–0714
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part VIII. Texas Appraiser Licensing and
Certification Board
Chapter 151. Rules Relating to Practice and Pro-
cedure
22 TAC §151.7
The Texas Appraiser Licensing and Certification Board adopts
an amendment to §151.7, Denial of a License, without changes
to the proposed text as published in the May 6, 1997, issue of
the Texas Register (22 TexReg 3981).
The rule is being amended to clarify the current wording by
specifying that applicants have 30 days in which to request a
hearing should they be denied a license or certification rather
than the non-defined term, "timely." It eliminates ambiguity and
places a time certain on requesting a hearing.
No written comments were received regarding the adoption
of the amendment. No oral comments were made at the
June 19, 1997, meeting of the Texas Appraiser Licensing and
Certification Board at which this amendment was considered
and public comments were solicited.
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The amendment was adopted under the Texas Appraiser
Licensing and Certification Act, §5 (Article 6573a.2, V.T.C.S.)
which provides the Texas Appraiser Licensing and Certification
Board with authority to adopt rules for the licensing and
certification of real estate appraisers and for standards of
practice.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Appraiser Licensing and Certification Board
Effective date: July 14, 1997
Proposal publication date: May 6, 1997
For further information, please call: (512) 465–3950
♦ ♦ ♦
Part XXIII. Texas Real Estate Commis-
sion
Chapter 535. Provisions of the Real Estate Li-
cense Act
Education, Experience, Educational Programs,
Time Periods, and Type of License
22 TAC §535.61
The Texas Real Estate Commission adopts an amendment to
§535.61, concerning acceptance of courses submitted by real
estate license applicants, with changes to the proposed text as
published in the April 1, 1997, issue of the Texas Register (22
TexReg 3200). The amendment authorizes the commission to
accept courses offered by a school accredited by the real estate
regulatory body of another state. The amendment also permits
the commission to accept real estate related courses from
accredited colleges or universities for which credit was awarded
on an examination only or because of other learning experience.
Core real estate courses, those courses specifically required for
original licensing or license renewal, would not be accepted
by the commission if credit was given based only upon an
examination or upon other learning experience. The caption of
the section also has been broadened to include the acceptance
of courses as well as examinations. Adoption of the amendment
permits otherwise qualified applicants to rely upon education
obtained in proprietary schools regulated by other states and
to rely upon credits for real estate related courses obtained by
examination or for other learning experience from an accredited
college or university.
Three comments were received from individuals in support of
the amendment. Two of the comments focused on the stan-
dards followed by colleges and universities in awarding credits
based upon on-the-job training or other experience. On final
adoption, the commission determined that the acceptance of
course credits based on examination only or for other learn-
ing should be restricted to accredited colleges or universities,
whose accreditation standards ensure the application of guide-
lines for the awarding of credits in this fashion. The commission
also made nonsubstantive changes to make the section easier
to read.
The amendment is adopted under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.
§535.61. Examinations and Acceptance of Courses.
(a)-(o) (No change.)
(p) Educational programs or courses of study in real estate
offered after the effective date of this section by schools accredited
by the commission, by a school accredited by a real estate regulatory
agency of another state or by accredited colleges and universities,
as defined by these sections, will be accepted as meeting the re-
quirements of the Act for the successful completion of educational




(ee) The commission may accept experiential learning credits
or credits awarded by final course examination only for real estate
related courses from an accredited college or university. The
commission may not accept experiential learning credits or credits
awarded by final course examination only for core real courses from
any source. Credits obtained from alternative delivery methods may
be accepted by the commission if the course satisfies the requirements
for such a course contained in §535.71 of this title (relating to
Mandatory Continuing Education).
(ff)-(hh) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Real Estate Commission
Effective date: July 14, 1997
Proposal publication date: April 1, 1997
For further information, please call: (512) 465–3900
♦ ♦ ♦
TITLE 28. INSURANCE
Part II. Texas Workers’ Compensation
Commission
Chapter 134. Guidelines for Medical Services,
Charges, and Payments
Subchapter E. Health Facility Fees
28 TAC §134.400
22 TexReg 6264 July 4, 1997 Texas Register
The Texas Workers’ Compensation Commission (The Com-
mission or TWCC) adopts the repeal of §134.400 and new
§134.401, concerning guidelines for acute care inpatient hospi-
tal fees and the simultaneous repeal of existing §134.400, con-
cerning the same subject, with changes to the proposed text as
published in the February 11, 1997, issue of the Texas Regis-
ter (22 TexReg 1579).
The new rule will establish presumptively fair and reasonable
payments for acute care inpatient hospital services provided
after the effective date of the rule to workers’ compensation
claimants who were injured on or after January 1, 1991.
Subsection (a) of the rule sets out the services to which the
rule applies. Subsection (b) contains applicable definitions and
general information related to billing for acute care inpatient
hospital services. Subsection (c) sets out reimbursement
amounts and methods, including reimbursement calculation
examples, diagnoses and items which are carved out of the
per diem reimbursement, stop-loss reimbursement method, and
reimbursement for professional and pharmacy services.
As required by the Government Code §2001.033(1), the Com-
mission’s reasoned justification for this rule is set out in this or-
der which includes the preamble, which in turn includes the rule.
The reasoned justification is contained in this preamble, and
throughout this preamble, including how and why the Commis-
sion reached the conclusions it did, why the rule is appropriate,
the factual, policy, and legal bases for the rule, a restatement of
the factual basis for the rule, a summary of comments received
from interested parties, names of those groups and associa-
tions who commented and whether they were for or against
adoption of the rule, and the reasons why the Commission dis-
agrees with some of the comments and proposals.
In formulating the Acute Care Inpatient Hospital Fee Guideline
(ACIHFG), the Commission carefully and fully analyzed all of the
statutory and policy standards and objectives and all the data
and information the Commission has or which was submitted
to it. The Commission utilized all of this, and its expertise
and experience, to formulate the hospital fee guideline which
balances the statutory standards to ensure that injured workers
receive the quality health care reasonably required by the
nature of their injury as and when needed; to ensure that the
fee guidelines are fair and reasonable; to meet the statutory
objective to achieve effective medical cost control; to ensure
that the fee paid for a workers’ compensation patient would
not be in excess of the fee charged for similar treatment of
an injured individual of an equivalent standard of living and
paid by that individual or someone acting on that individual’s
behalf; and to take into consideration increased security of
payment under the Texas Workers’ Compensation Act (the Act).
Full and objective analysis and consideration was given to all
comments received, as evidenced by the revisions made to the
rule as initially proposed and reproposed and the Commission’s
responses to comments in this preamble.
Some commenters advocated that the ACIHFG not be adopted.
It is important that a guideline for acute care inpatient hospital
services be adopted so the statutory standards discussed at the
beginning of and throughout this preamble are complied with
and it is of particular importance because of the invalidation of
the previous ACIHFG by the courts. As a result, there has been
no ACIHFG in place since the Texas Supreme Court’s ruling on
February 13, 1997, leaving the initial determination of what is a
fair and reasonable rate to workers’ compensation participants.
This new ACIHFG will reduce the number of disputes and
decrease costs by providing guidance to the participants in
the system regarding fair and reasonable reimbursements for
acute inpatient hospital care. The fee guideline also should
be adopted because of the facts discussed in this preamble
which support the Commission’s conclusion that the previous
fee guideline rates should be revised.
The provisions of new §134.401 become effective on August 1,
1997 for all reasonable and medically necessary medical and/
or surgical inpatient services rendered after that date to injured
workers in an acute care hospital. This will allow a sufficient
period of time for participants to make necessary changes in
the billing process to implement the provisions of the new rule.
Beginning in early 1996, the TWCC Medical Advisory Commit-
tee (MAC) provided input regarding revision of the 1992 ACI-
HFG. The MAC, by statute (Texas Labor Code, §413.005), is
to advise the Medical Review Division in developing and ad-
ministering the medical policies, fee guidelines, and utilization
guidelines established under the Texas Labor Code, §413.011.
The MAC advises the Medical Review Division of the TWCC
in the review and revision of medical policies and fee guide-
lines required under the Texas Labor Code, §413.012. The
MAC is composed of representative members appointed by the
Commission as follows: a representative of a public health care
facility, a representative of a private health care facility, a doctor
of medicine, a doctor of osteopathic medicine, a chiropractor,
a dentist, a physical therapist, a pharmacist, a podiatrist, an
occupational therapist, a medical equipment supplier, a regis-
tered nurse, a representative of employers, a representative of
employees, and two representatives of the general public. In
April of 1996 the MAC recommended to the Commission the
proposal of the ACIHFG as eventually published in the July
26, 1996, Texas Register (21 TexReg 6939). That proposal
was based on the same methodology (use of hospital contract
rates) as in this adopted ACIHFG. This July 26, 1996, pro-
posal was modified pursuant to information obtained from the
TWCC Medical Advisory Committee, a Commission-appointed
ACIHFG Task Force, and numerous public comments. In devel-
oping the rule proposal published here, the Commission utilized
the information gathered during the development of the July 26,
1996 proposal and the information gathered following that pro-
posal.
Following a public hearing on the proposed rule as published in
the July 26, 1996 Texas Register (which was held on Septem-
ber 12, 1996), the Chairman of the Commission appointed an
ACIHFG Task Force (the Task Force) as authorized by the
Act, §413.006 composed of Charles Bailey, Texas Hospital As-
sociation; Becky Monroe, Houston Memorial Northwest Medi-
cal Center; Robert Kamm, Texas Association of Business and
Chambers of Commerce; Pam Beachley, Business Insurance
Consumers Association; and Todd Brown, Executive Director,
TWCC. Anthony Heep of Spohn Memorial Hospital was added
to the Task Force later. The Chairman appointed Todd Brown
as Chair of the Task Force and directed Mr. Brown to establish
the scope and objective of the Task Force. Mr. Brown asked
the Task Force to examine the issues of tiered per diems for
surgical admissions, exemption of certain items and/or services
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from the per diem fees, and the stop loss threshold. The Task
Force met on six occasions to exchange information and dis-
cuss the issues. After Plaintiffs THA et al. sued Mr. Brown
in his individual, rather than official capacity, Robert Marquette,
Director of the Medical Review Division, replaced Mr. Brown
as the Chair of the Task Force. (See discussion of lawsuit
elsewhere in this preamble.) The Commission staff took the
ideas and information provided by the Task Force into consid-
eration in developing its recommendation to the Commission.
The Task Force was useful in presenting various views which
were considered in establishing the ACIHFG and, for example,
carve outs were incorporated due, in part, to Task Force input.
However, there was no consensus in the Task Force on certain
main aspects of reimbursement and the Commission believes
there would be no further benefit in the creation of another Task
Force because there was no indication of any ability of the dif-
ferent interest groups in reaching any consensus on basic areas
of disagreement in the rate setting process within a reasonable
time period. At the conclusion of the Task Force meetings on
January 6, 1997, the members of the Task Force were invited
to submit statements to the Commission regarding staff recom-
mendations. The statements submitted illustrated the divergent
views regarding the appropriate methods for determining fair
and reasonable hospital reimbursements.
Public comment on the ACIHFG proposed in the July 26, 1996,
issue of the Texas Register raised many issues including the
carve out or exclusion of certain items and services from the
guideline, changes in the stop-loss threshold, exemption of
small/rural hospitals from the guideline, inclusion of outpatient
services in the guideline, tiering of the surgical reimbursement
rates, regional variation in reimbursement rates, and the effect
of inflation on hospital reimbursement. Some commenters
also questioned the validity of using managed care contracts
as a basis for workers’ compensation reimbursements, raising
issues such as differences in case mix, differences in case
complexity, and use of steerage in managed care contracts.
As a result of analysis of the information obtained by the Com-
mission from these various sources and additional information
gathered by the Commission staff, changes were made to the
rule as proposed in the July 26, 1996 Texas Register. The
knowledge which has been accumulated by the Commission
since the July 26, 1996, proposal of the ACIHFG was used
in formulating the second proposal (published on February 11,
1997).
Changes made to the February 11, 1997 proposal of the rule
are in response to public comment received in writing and
through public comment received at a public hearing held on
March 6, 1997 and are described in the summary of comments
and responses section of this preamble. Other changes were
made for consistency or clarity. Commenters were invited to
comment on all aspects of the rule, including, fee amounts,
regional variations in fees, 100-bed or less hospital exemption,
and tiered per diems, and were encouraged to submit data to
support their positions. The changes from the rule as proposed
do not affect any subject or person other than those subjects
and persons included as potential or actual affected persons or
subjects in the proposed rule preamble. The rule as proposed
affected all regulated parties and subjects of regulation that are
affected by the adopted rule. The public and affected persons
were given sufficient advance notice of the ruleþs content to
permit them to ascertain whether protection of their interests
required them to request a hearing and participate therein.
The Commissioners exercised their discretion and judgment,
experience, and expertise, to balance the statutory standards
and the interests of all those affected.
This new rule will fulfill the requirements of the Texas Labor
Code, §413.011 that the Commission by rule establish medical
policies and guidelines, and the Texas Labor Code, §413.012
that the Commission periodically review and revise its fee guide-
lines. The new rule will revise provisions in the previous guide-
line including: increasing the per diem reimbursement for hos-
pital services related to a medical admission from $600 to $870;
increasing the per diem reimbursement for services related to
a surgical admission from $1,100 to $1,118; decreasing the per
diem reimbursement for intensive or cardiac care units services
from $1,600 to $1,560; redefining the exemption for "small/ru-
ral" hospitals as an exemption for "hospitals which are located
in a population center of less than 50,000 persons and have
100 or less licensed beds"; revising the basic reimbursement
method to require the payment of the lesser of billed charges,
contract rates or the per diem in the guideline; exempting from
the per diem reimbursement provisions of the guideline certain
high-cost services, supplies, and diagnoses in addition to MRIs,
CAT scans and implantables; eliminating the requirement that
an invoice be submitted for reimbursement of implantables; and
lowering the stop-loss threshold to $40,000 and the stop-loss
reimbursement factor to 75%.
Changes from the rule as proposed and published in the
February 11, 1997 Texas Register are found in the following
subsections of new §134.401: in subsection (a)(1) the effective
date of the rule has been changed from June 1, 1997 to
August 1, 1997, the sentence "Medical and/or surgical inpatient
services rendered prior to the effective date of this rule shall be
subject to the ACIHFG in effect at the time the services were
rendered." has been deleted and the words "which are located
in a population center of less than 50,000 persons and have"
have been added to the last sentence; in subsection (b)(1)(B)
the words "as defined by the Texas Labor Code §401.011(19),
provided by an acute care hospital and" have been added;
in subsections (b)(2)(D) and (c)(7)(A) the term "health care
provider" has been changed to "health care practitioner" to
provide consistency with the terms as defined in the Texas
Labor Code; in subsection (c)(1) the per diem reimbursement
for acute care inpatient surgical cases has been changed from
$1,045 to $1,118; in subsection (c)(3)(C)(ii) the example has
been recalculated using a surgical per diem rate of $1,118;
in subsection (c)(4)(C) the word "charged" has been added to
indicate that the $250 threshold is determined by charges and
the sentence "Dose is the amount of a drug or other substance
to be administered at one time" has been added to define the
term "dose".
The effective date of the rule has been changed from June 1,
1997 to August 1, 1997 to provide a period of time after adoption
of the rule for insurance carriers and acute care inpatient hos-
pitals to make necessary changes to systems and procedures
for implementation of the new ACIHFG. The sentence "Medical
and/or surgical inpatient services rendered prior to the effec-
tive date of this rule shall be subject to the ACIHFG in effect
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at the time the services were rendered." has been deleted from
subsection (a)(1) in response to public comment (see specific
response later in this preamble) to avoid confusion regarding
the application of the previous ACIHFG (§134.400) to services
rendered after that guideline was declared invalid by the courts.
In that same subsection, the small hospital exemption has been
changed by the addition of exemption criteria that the hospital
be located in a population center of less than 50,000 persons.
This addition means a hospital must be small (100 or less li-
censed beds in size) and be located in a population center of
less than 50,000 people to be exempt from the provisions of the
ACIHFG. In subsection (b)(1)(B) the language addition clarifies
that the term "health care" is used as it is defined in the Texas
Labor Code and that inpatient services as used in the rule refers
to health care provided by an acute care hospital. In subsec-
tion (b)(2)(D) and (c)(7)(A) the term "health care provider" was
changed to "health care practitioner" because, as these terms
are defined in the Texas Labor Code, "health care practitioner"
(an individual who is licensed to provide or render and provides
or renders health care or a non-licensed individual who provides
or renders health care under the direction or supervision of a
doctor) expresses the meaning intended in these subsections.
The Commissioners changed the per diem reimbursement for
acute care inpatient surgical cases from $1,045 to $1,118 in
subsection (c)(1) to ensure access to quality health care and
as an additional protection to ensure fair and reasonable rates
for surgical cases. The change takes into account the number
of surgical cases as compared to medical cases in the workers’
compensation system and inflation (see the detailed discussion
of per diem rates chosen elsewhere in this preamble). The ex-
ample in subsection (c)(3)(C)(ii) was recalculated to reflect the
change in the surgical per diem rate. The changes to subsec-
tion (c)(4)(C) were made to clarify that the $250 threshold is
determined by hospital charges and to define the term "dose".
Although the term "durable medical equipment" is not contained
in the rule as proposed or adopted, the terminology was inad-
vertently used in the draft preamble, but has been deleted in
the adopted preamble and the more specific words "orthotics
and prosthetics" substituted as appropriate.
The Commission considered all relevant statutory and policy
standards and objectives and designed this new rule to achieve
those standards and objectives, including the following:
(1) establish guidelines relating to fees charged or paid for med-
ical services for employees who suffer compensable injuries, in-
cluding guidelines relating to payment of fees for specific med-
ical treatments or services;
(2) ensure that injured workers receive the health care reason-
ably required by the nature of their injury, as and when needed;
(3) ensure guidelines for medical services fees are fair and
reasonable;
(4) design fee guidelines to ensure quality health care to the
injured workers of Texas;
(5) design fee guidelines to achieve effective medical cost
control;
(6) ensure guidelines for medical services fees do not provide
for payment of a fee in excess of the fee charged for similar
treatment of an injured individual of an equivalent standard of
living and paid by that individual or someone acting on that
individual’s behalf;
(7) consider the increased security of payment afforded by the
Act in establishing the fee guidelines;
(8) maintain a statewide database of medical charges, actual
payments, and treatment protocols that may be used by the
Commission in adopting medical fee guidelines;
(9) ensure the Commission’s database contains information
necessary to detect practices and patterns in medical charges
and actual payments; and
(10) ensure the Commission’s database can be used in a
meaningful way to allow the Commission to control medical
costs as provided by the Act.
This new rule achieves these standards and objectives by its
provisions, including but not limited to the following:
(1) specifying the fees to be paid for acute care inpatient hospital
services provided under the Texas Workers’ Compensation Act;
(2) considering the amounts currently accepted by hospitals
as payment in full under contracts for acute care inpatient
services and for Medicare patients when setting the per diem
rates, to avoid any adverse effect on the access to or quality
of medical care, to ensure the per diem rates are fair and
reasonable, to achieve effective medical cost control, and to
ensure the workers’ compensation rate is not in excess of the
amount that would be paid for similar treatment of non-workers’
compensation patients of an equivalent standard of living;
(3) requiring that payment to a hospital be the lesser of the
amount specified in the fee guideline, the amount specified in
a prenegotiated contract with the carrier, or billed charges to
ensure that hospitals are not reimbursed for workers’ compen-
sation patients in excess of the amount that would be paid for
similar treatment of non-workers’ compensation patients of an
equivalent standard of living, and to achieve effective medical
cost control;
(4) including non-workers’ compensation data in the data re-
viewed and utilized by the Commission to allow the Commission
to detect practices and patterns in medical charges and actual
payments,to determine fair and reasonable rates, to ensure ac-
cess to quality medical care, to ensure that hospitals are not
reimbursed for workers’ compensation patients in excess of the
amount that would be paid for similar treatment of non-workers’
compensation patients of an equivalent standard of living, and
to achieve effective cost control;
(5) considering the security of payment in the workers’ compen-
sation system resulting from the absence of co-payments and
deductibles which are included in some managed care con-
tracts, when setting rates and ensuring fees that are not in ex-
cess of the amount that would be paid for similar treatment of
non-workers’ compensation patients of an equivalent standard
of living;
(6) providing for reimbursement to acute care hospitals which is
sufficient to induce a sufficient number of hospitals to continue in
the system to ensure access to quality medical care for injured
workers in Texas; and
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(7) exempting certain hospitals with 100 or less licensed beds
in subsection (a)(1), lowering the stop-loss threshold, and
including substantial carve outs from the per diem fees to
ensure that reimbursement to hospitals is fair and reasonable
and is sufficient to avoid any adverse effect on the access to or
quality of medical care.
(8) adding approximately 7.0% additional to the average surgi-
cal rate found in the 1994-1995 per diem contracts to ensure
access to quality health care and as an additional protection to
ensure fair and reasonable rates for surgical cases while still
achieving effective cost control.
These statutory and policy standards require the Commission
to establish guidelines which balance the various interests in
the workers’ compensation system by ensuring that medical
services fees are fair and reasonable, that injured workers
receive quality health care, and that effective medical cost
control is achieved. In addition to balancing these interests,
and considering the increased security of payment in workers’
compensation, the Texas Labor Code in §413.011 states that
the Commission shall ensure guidelines for medical services
fees do not provide for payment in excess of the fee charged
for similar treatment of an injured individual of an equivalent
standard of living and paid by that individual or someone
acting on that individual’s behalf. To comply with this statutory
standard, the Commission, in reviewing and revising §134.400,
sought to analyze the hospital reimbursements contained in
that rule in relation to reimbursements hospitals were accepting
from Medicare and under contracts as payment in full for
persons of an equivalent standard of living outside the workers’
compensation system for treatment similar to that provided to
injured workers.
The Commission reviewed and analyzed a tremendous amount
of data in determining the reimbursement rate set by this
new rule for acute care inpatient hospital services, including
the Commission’s database of electronically filed bills and
payments for the period October 1, 1994 through June 30,
1996 (representing over 12,000 hospital bills and in excess of
153 million dollars in hospital charges), 2564 managed care
contracts or summaries of managed care contracts (from the
hospitals receiving approximately 80% of the total workers’
compensation reimbursement paid to hospitals in 1994 for acute
care hospital inpatient services), analysis of Medicare rates,
and state and federal agency information related to hospital
health care. Contracts have been obtained from some of these
same hospitals for the period October 1995 through October
1996. Public comments, public hearings, the Medical Advisory
Committee, and a Commission-appointed Task Force provided
extensive input that was thoroughly analyzed.
Texas acute care hospitals in 1995 received 33.3% of their
gross patient revenue from third party payors and 40% from
Medicare. Because these sources account for the vast majority
of hospital patient revenue, the reimbursements paid by these
payors is relevant to determining what fees are paid for similar
treatment of persons of an equivalent standard of living, for
establishing fair and reasonable fees, and for establishing fees
at which hospitals will continue to provide quality health care
while the Commission still achieves cost control. Voluntary
participation in managed care contracts and in Medicare shows
that reimbursements received from those payors are sufficient
to cover the hospitals’ costs.
The Commission obtained contracts or other agreements re-
flecting rates accepted as payment in full by Texas hospitals
that were in effect for any dates of services on or after Jan-
uary 1, 1994 through October 1, 1995 (hereinafter referred to
as "1994-1995 hospital contracts"). Per diem fees is the most
commonly used (51.5%) method in the 1994-1995 hospital con-
tracts, is the method used in the 1992 ACIHFG, and is adminis-
tratively convenient. The 1994-1995 hospital per diem contracts
set separate rates for medical services, surgical services, and
intensive care unit services or for combined medical/surgical.
The per diem 1994-1995 hospital contracts do not break the
fees down into smaller segments of treatments and services,
or into a larger number of categories. Rather, the one inclu-
sive fee for each of the medical, surgical, and ICU categories
of service in the 1994-1995 hospital contracts shows that it is
appropriate to have one fee for medical, one fee for surgical,
and one fee for ICU/CCU. The more recent managed care con-
tracts reviewed by the Commission indicate that use of per diem
rates is increasing in the industry. This shows that per diem
rates established for what may be a broad category of services
do result in fair and reasonable rates without different fees for
smaller categories of services.
The per diem amounts in this rule for medical ($870), surgical
($1,118), and ICU/CCU ($1,560) services are the average of
the per diem 1994-1995 hospital contracts for each category,
with the addition of approximately 7.0% to the average surgical
rate found in the 1994-1995 per diem contracts. This increase
will provide additional reimbursement for those hospitals which
experienced increases in payment from the rates contained
in the 1994-1995 hospital contracts and summaries due to
inflation. This increase is approximately 7.0% of the $1,045 rate
and brings the surgical per diem rate to approximately 130%
of the medical per diem rate of $870. This 130% difference
between the surgical and medical per diem rates is equal to or
greater than the corresponding differential in more than 80%
of the managed care contracts obtained and considered by the
Commission in setting the ACIHFG per diem rates. Just as the
increases which result from the carve outs and the stop-loss
provision, this increase in the surgical per diem rate will ensure
injured workers’ access to acute care inpatient services and
serve as an additional protection to ensure fair and reasonable
rates for surgical cases. Just as the increases which result
from the carve outs and the stop-loss provision, this increase in
the surgical per diem rate will ensure injured workers’ access
to acute care inpatient services and serve as an additional
protection to ensure fair and reasonable rates for surgical
cases. The Commission utilized its expertise and experience
to increase the surgical rate from the amount in the proposed
rule to achieve a proper balance of the statutory standards
discussed elsewhere in this preamble. Other provisions in
the rule serve to increase actual reimbursement, so this rule
actually reimburses in excess of the contract averages. (See
relevant discussions elsewhere in this preamble, including
discussions regarding the exemption of certain small hospitals
in subsection (a)(1), stop loss, outpatient services, case mix,
inflation, and carve outs.) Alternate methods of reimbursement
were considered by the Commission and rejected because they
use hospital charges as their basis and allow the hospitals
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to affect their reimbursement by inflating their charges, or
are difficult to use because of the limited diagnosis groups
applicable to workers’ compensation cases and lack of data
in billing.
The diagnostic-related groups (DRGs) method of reimburse-
ment involves paying the hospital a predetermined fee based
upon the patient’s diagnosis rather than for example the length
of stay or specific services provided. DRGs were not used as
the methodology for this ACIHFG for several reasons. First,
while Medicare utilizes DRGs, Medicare reimbursement rates
for those DRGs are not based upon market-driven forces and
largely involve non-working elderly patients who require longer
lengths of stay and a higher percentage of co-morbidity. Sec-
ond, the percentage of the managed care contracts utilizing
DRG methodologies was 10.8% and, therefore, would not be
as representative of the reimbursements as per diem contracts
which comprised 51.5% of the managed care contracts. Third,
only about five out of the approximately 494 DRGs used by
other payors make up an estimated 60% of inpatient hospital
workers± compensation cases. No data was received or could
be located which would indicate how the workers± compensa-
tion cases within these five DRGs would be comparable to the
typical Medicare cases in terms of complexity and intensity of
care. Without such data, setting reimbursement rates within the
statutory criteria would be extremely difficult, if not impossible.
The per diem rate methodology plus the carve outs result in
a more careful consideration of factors. In addition, the Com-
mission has not received data from hospitals based upon DRGs
because DRG designations are not reported on bills received by
the Commission and no additional adequate data was received
from commenters or other sources to assess the propriety of
utilizing a DRG-type methodology.
The cost calculation on which cost-based models are derived,
uses hospital charges as its basis. Each hospital determines
its own charges. The hospital charge data in the Commission’s
database, as with all hospital charge data, shows that it is
well above the actual fees paid for most hospital services. A
study by Commission staff indicated that charges for surgical
hospital admissions (per TWCC billing database) increased by
107.0% from 1992 to 1996 and by 65% from 1993 through
1996, whereas for those same periods of time the Consumer
Price Index (CPI) reflected an inflation rate of 16% and 12%
respectively, and the Medical Care Services group of the CPI
reflected an inflation rate of 29% and 18% respectively. For
these reasons, hospital charges are not a valid indicator of
a hospitalþs costs of providing services nor of what is being
paid by other payors. Therefore, under a so-called cost based
system a hospital can independently affect its reimbursement
without its costs being verified. The cost-based methodology
is therefore questionable and difficult to utilize considering the
statutory mandate of achieving effective medical cost control
and the mandate not to pay more than for similar treatment to an
injured individual of an equivalent standard of living contained
in Texas Labor Code §413.011. There is little incentive in this
type of cost-based methodology for hospitals to contain medical
costs.
In recognition of the type of cases which may occur more
frequently in workers’ compensation than in other systems,
the ACIHFG carves out the majority of the highest cost cases
(eg. trauma and burns) from the per diem reimbursement
amount and provides stop-loss reimbursement for cases with
total audited charges which exceed $40,000. This should
compensate for any alleged additional reimbursement due for
cases requiring a high level of services.
All carved out items and services ("carve outs") that are in
any of the 1994-1995 hospital contracts (even those in less
than 1.0%) and are applicable to typical workers’ compensation
cases are included as carve outs in this rule and increase
reimbursement. The carve-outs are based on the 1994-1995
hospital contracts. Other provisions which serve to increase
reimbursement include a stop loss provision, the threshold
for which and the percentage reimbursement for which was
determined from the 1994-1995 hospital contracts, and the
addition of approximately 7.0% to the average surgical rate
found in the 1994-1995 per diem contracts.
The rule exempts from its provisions hospitals with 100 beds
or less which are located in a population center of less than
50,000. With the exception of several small hospitals (each
in population centers of 50,000 or more people) in the list of
hospitals receiving the top 80% of workers’ compensation reim-
bursement in 1994, contracts were not requested from hospitals
which included the remaining 20% of workers’ compensation re-
imbursement due to the small number of workers’ compensation
cases handled by such hospitals. The hospitals which received
the top 80% of workers’ compensation reimbursement did not
include hospitals in population centers of less than 50,000 peo-
ple. The Commission had insufficient data regarding the dif-
fering circumstances of hospitals in population centers of less
than 50,000 people and the effect of these circumstances on the
costs and payment rates of such hospitals. The Commission-
ers wished to protect and preserve the access to local hospitals
for an injured worker who lives or works in a population cen-
ter of less than 50,000 people. In addition, the Commissioners
sought to avoid encouraging hospitals in population centers of
50,000 or more people to reorganize into smaller entities to seek
exemption from the per diem reimbursements in the ACIHFG
based upon the 100 or less licensed beds exemption. Finally,
while hospital payment data was utilized to determine average
payments and to reflect competition in the hospital marketplace
in population centers of 50,000 or more people, such data was
not obtained for population centers of less than 50,000 people.
Commenters opposing use of managed care contracts as a ba-
sis for workers’ compensation reimbursements allege that pay-
ments for workers’ compensation patients should be higher than
managed care rates because of differences in case complexity,
case mix and length of stay. During the meeting of the ACIHFG
Task Force, information was provided that indicated hospitals
consider utilization when negotiating contract terms, and, as a
result, utilization has already been accounted for in the contract
rates. An actuarial study, described in detail elsewhere in this
preamble, using two methods, including one that adjusted for
typical length of stay, shows that workers’ compensation cases
are not more complex than managed care cases. Commis-
sion data shows that over 80% of possible emergency room
inpatient admissions will be reimbursed at a fair and reason-
able rate rather than the per diem rate, because of the carve
outs in the rule. If any additional reimbursement is appropri-
ate for any of the alleged reasons, the extensive carve outs,
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increase in the surgical per diem rate, and other items of the
rule that increase reimbursement would compensate. Informa-
tion received from the Texas Hospital Association in response
to the Commission’s 1994 Request for Information stated that
it was unaware of any adverse impact on access to care as a
result of the 1992 per diem rates, and the Commission has no
data or information which would indicate that a hospital(s) has
refused to treat workers’ compensation patients because of the
fees provided in the 1992 ACIHFG. Therefore, there should be
no decrease in access to care for injured workers under this new
rule. The per diem fees in this rule are higher than the workers’
compensation reimbursements voluntarily contracted for by the
hospitals which contracted for workers’ compensation in their
managed care contracts, and other provisions of the rule serve
to increase reimbursement above the amount stated as the per
diem rate. Testimony by hospital representatives at the public
hearing on the previous proposal of this rule revealed that gen-
erally hospitals do not knowingly negotiate contract rates where
the hospitals lose money in providing a specific service.
Because very few of the 1994-1995 hospital contracts contain
steerage guarantees or exclusivity clauses, and because of
statutory standards, these issues were not addressed in this
rule. Additionally, workersþ compensation does not rely on
co-payments or deductibles which are key components in
managed care. The absence of the necessity to collect such
co-payments or deductibles increases the security of payments
in the workers’ compensation system which would argue for
setting workers’ compensation rates lower than managed care
rates. The Commission has, however, chosen not to do so
because the quantifiable effect of the security of payment on
rates is unclear. In addition, ’steerage’ of patients to a particular
hospital has markedly decreased as an important factor in
the determination of hospital contract rates as managed care
contracts are updated. Typically managed care organizations
contract with every hospital in an area. In the current market
hospitals are rarely given an exclusive contract because most
hospitals cannot offer all the services necessary, most contracts
do not guarantee a particular level of patient days or business,
and contracting with a particular plan is increasingly driven by
the fact that a hospital does not want to be excluded as one
of the provider hospitals in a plan rather than any probable
increase in the number of patients.
The Commission cannot at this time confirm or dispute the con-
tention that the costs of outpatient services are different when
provided in a hospital. Because reimbursement for typical out-
patient services at the TWCC Medical Fee Guideline rates could
affect access to services and quality of care for injured workers,
outpatient services will be reimbursed at fair and reasonable
rates for hospitals. This will ensure access to quality health care
for injured workers by ensuring that hospitals will continue to
provide outpatient services to workers’ compensation patients.
Outpatient emergency services are not subject to this guideline.
However, emergency room services associated with a hospital
inpatient admission are subject to the guideline. Emergency
professional services are not subject to this ACIHFG and are
reimbursed in accordance with the Medical Fee Guideline in
effect at the time the services are provided. Emergency trans-
portation, other than air ambulance, will continue to be reim-
bursed in accordance with the TWCC Medical Fee Guideline in
effect at the time the services are rendered.
Tiered surgical rates are not necessary for a rate to be fair and
reasonable, or to ensure access to quality health care. Tiering
of per diem rates was not the predominant method of utilizing
per diem reimbursements; only 7.0% of the 1994-1995 hospital
per diem contracts contained some form of tiered per diem for
surgical admissions. Therefore, consideration of front loaded
expense and severity must have been factors in negotiating
the contract rates; to the extent they were not, other provisions
in this rule will compensate, as they serve to increase actual
reimbursement. Because the average length of stay for surgical
cases has declined on the average to be similar to surgical
lengths of stay for managed care contracts, there was no need
for a tiered per diem as a device to limit the lengths of stay.
Regional rate variation is not necessary for a rate to be fair and
reasonable, or to ensure access to quality health care. There
is no correlation, and in some regions a negative correlation,
between the areas with higher labor costs and those with the
higher per diem contract rates. Commission analysis of the
contracts entered into by hospitals within the same chain of
hospitals reveals no consistency by hospital, by metropolitan
statistical area (MSA), or by carrier. There is also no correlation
between hospital type or hospital bed size. Differences which
may be attributable to hospital and community size have been
recognized and accounted for by the exemption for hospitals
with 100 or less licensed beds in population centers of less
than 50,000 people from the per diem reimbursement rates in
the new ACIHFG. Differences in levels of care provided by some
hospitals have been recognized and accounted for by the carve
outs. Averaging minimizes the effect of outliers in the data
because most rates were closer to the average than to either
the higher or lower rates, because the lowest rates may not
accurately reflect hospital economic factors for all the hospitals
with greater rates and because a reimbursement based on an
average rate will be a greater incentive for maintaining access
to quality health care than use of the lowest rates.
A rise in the Medical Care Services (MCS) CPI does not neces-
sarily indicate that hospitals should receive greater reimburse-
ments and the Commission did not directly use it to determine
hospital reimbursement rates. However, when compared to in-
flation, the fees in this rule are sufficient to account for the
inflation of 12% reflected in the CPI for the period from 1993
to 1996, and the estimated 17.4% increase over previous rates
(which percentage does not account for any possible increased
reimbursement due to the exemption of small hospitals located
in population centers of less than 50,000 persons) is just under
the MCS CPI of 18% for the period 1993 to 1996.
Preliminary analysis of the contracts for the period October 1995
through October 1996 shows little or no change in the average
per diem reimbursement rates and shows that the total number
of contracts that have per diem rates is increasing. 52.6% of the
hospitals have more per diem contracts than before and 84.96%
of the per diem rates for the same hospital were either reduced,
stayed the same, or increased by less than 10%. Action by the
federal advisory panel on Medicare, and a report on hospital
performance for the past five years reinforce the Commission’s
conclusion regarding adjustments for inflation.
The Commission also compared the per diem rates derived from
the 1994-1995 hospital contracts to Medicare rates. Studies
show that Medicare patients are of an equivalent standard of
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living to workers’ compensation patients. The studies were per-
formed by Research and Planning Consultants, Inc. and by Dr.
Ronald T. Luke, Ph.D. J.D. who provide economic and public
policy analyses to numerous public and private sector clients in
health care matters including managed care organizations and
who provide health cost management services with special at-
tention to workersþ compensation medical care cost. The most
recent study noted that managed care has become the domi-
nant form of health care coverage for U.S. workers. That study,
also, noted that many low skilled and low paying jobs do not
carry health insurance benefits and, therefore, workers covered
by managed care plans have an equal or higher living standard
than workers in general. The study utilized extensive health
care literature and information. An actuarial study, described in
detail elsewhere in this preamble, adjusted for length of stay,
calculated the estimated Medicare per diem rates for the five
Diagnostic Related Groups (DRG’s) that would account for 60%
of workers’ compensation inpatient hospital payments if a DRG
system were in place. This study concludes that for these five
DRG’s, hospitals will receive higher reimbursement for workers’
compensation patients than they do for Medicare patients. This
reinforces the Commission’s conclusion that the per diem rates
from the 1994-1995 hospital contracts are fair and reasonable,
will ensure access to quality medical care, will achieve effective
cost control, and will not pay in excess of the amount that would
be paid for similar treatment of non-workers’ compensation pa-
tients of an equivalent standard of living.
Some comparisons between managed care and workers’ com-
pensation may support an argument that the workers’ com-
pensation rate should be a reduction from the managed care
rates. Comparisons consider the fact that workers’ compen-
sation cases are less complex than managed care cases, the
inclusion of carve outs in this rule that are carved out in very
few of the 1994-1995 hospital contracts, the lowering of the stop
loss threshold even though hospital charges have been inflated,
the exemption of small hospitals located in a population center
of less than 50,000 people, and increased security of payment
in workers’ compensation. The Commission believes that these
are all factors that should be watched and analyzed as experi-
ence with any new rule is gained. Data, information, and input
will be obtained and reviewed, and action taken to adjust the
fees and other aspects of the rule as appropriate.
The Commission is faced with the difficult task of meeting nu-
merous, often seemingly contradictory, statutory standards and
objectives. The legislature called for the Commission to balance
the statutory standards and the interests of all those affected.
This necessarily involves the exercise of the Commission’s dis-
cretion and judgment which rests in part on the agency’s ex-
perience and expertise. After thorough analysis of alternatives
and all data and information the Commission has or which was
submitted to the Commission, the Commission determined what
data would be relevant and how to secure reliable data, secured
that data, analyzed the data, examined it again to determine if
it was indeed reliable and relevant, received and analyzed all
input from affected persons, and considered alternatives. The
result of the Commission’s full and objective analysis is the rule
adopted by this Commission order. As described and explained
in more detail throughout this preamble, based upon a review
of the applicable factual, legal, and policy concerns, the Com-
mission concludes that this rule meets all statutory standards
and objectives and is the appropriate and rational response to
those standards and objectives and to the facts and data be-
fore the Commission.
In developing this new rule, the Commission utilized its data-
base of workers’ compensation hospital charges and payments.
This database contains reliable information submitted electron-
ically by hospitals on UB92 reporting forms. Information from
this database for the period October 1, 1994 through June 30,
1996 was used. This data represents over 12,000 hospital bills
and in excess of 153 million dollars in hospital charges. This
Commission data was useful in determining the average length
of stay for hospitalized workers’ compensation patients, types
of cases which utilize hospital services in the workers’ compen-
sation system, the amount of reimbursement hospitals receive
under the workers’ compensation system and substantial and
non-uniform differences between hospital charges and what is
being accepted by hospitals as payment for the same or similar
services. Although this Commission data was useful in these
respects, it was determined that additional data would be use-
ful in determining fair and reasonable reimbursements for acute
care inpatient hospital services in workers’ compensation, en-
suring access to quality health care, and in obtaining informa-
tion relevant to effective cost control and to the statutory stan-
dard of fees not in excess of the amount that would be paid for
similar treatment of non-workers’ compensation patients of an
equivalent standard of living. The consideration and analysis
of these statutory factors with regard to various types of data is
described later in this preamble.
The hospital charge data in the Commission’s database, as
with all hospital charge data, shows that it is well above
the actual fees paid for most hospital services. A study by
Commission staff indicated that during the years 1994 through
1996, hospital charges for surgical cases significantly increased
while charges for medical cases have remained approximately
the same based upon the Commission’s data base of workers’
compensation hospital charges for those years. Charges for
ICU cases could not be analyzed because the Commission’s
data on such charges were not segregated from surgical and
medical case bills. Charges for surgical hospital admissions
increased by 107.0% from 1992 through 1996 and by 65%
from 1993 through 1996, whereas for those same periods of
time the Consumer Price Index (CPI) reflected an inflation
rate of 16% and 12% respectively, and the Medical Care
Services group of the CPI reflected an inflation rate of 29%
and 18% respectively. For these reasons, hospital charges
are not a valid indicator of a hospital’s costs of providing
services nor of what is being paid by other payors. The
hospital payment data contained in the Commission’s database,
for the most part, simply reflects the reimbursement schedule
contained in previous rule §134.400 and does not provide
information regarding the current payments accepted in the
largest segments of the marketplace for hospital services.
An additional source of information on hospitals was the Texas
Department of Health, Bureau of State Health Data and Policy
Analysis Annual Survey of Hospitals which provides aggregate
financial information, utilization and other data from all licensed
hospitals in Texas. This information was useful in determining
the bed-size of hospitals in Texas and revenue sources of Texas
hospitals e.g. Medicare, managed care.
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In order to determine what reimbursements were being paid
to hospitals outside the workers’ compensation system, the
Commission sought a source of accurate, verifiable data. The
Texas Department of Health, Bureau of State Health Data
and Policy Analysis’ 1996 report from its annual survey of
hospitals, revealed that in 1995 Texas acute care hospitals
received 40% of their gross patient revenue from Medicare,
and 33.3% from third party payors. Because these sources
account for the vast majority of hospital patient revenue, the
reimbursements paid by these payors is a relevant basis for
comparison between workers’ compensation reimbursements
and these other major reimbursement systems for similar
hospital services for persons of an equivalent standard of
living, and for establishing fair and reasonable fees for workers’
compensation. The fact that hospitals on average receive
over 70% of their gross patient revenue from choosing to
participate in Medicare and managed care, indicates that
reimbursements received from those payors are sufficient to
cover the hospitals’ costs. Workers’ compensation inpatient
hospital payments constitute less than 1.0% of total inpatient
hospital business. (See also, relevant discussions regarding
managed care contract data, Medicare rates comparison, case
complexity, and data used in studies performed by Milliman and
Robertson.)
Prior to the enactment of the current workers’ compensation
law, the legislative Joint Select Committee on Workers’ Com-
pensation undertook an extensive study of the existing Texas
workers’ compensation law. In its report to the 71st Legislature,
the Committee found that workers’ compensation medical costs
were high in relation to those in other states and had increased
faster than medical costs outside the system and faster than
indemnity costs. (Joint Select Committee on Workers’ Com-
pensation Insurance, A Report to the 71st Texas Legislature,
p. 3).
To address this problem, the legislature included provisions in
the new Texas Workers’ Compensation Act which make clear
its intent that the Commission consider fees paid for health
care services outside the workers’ compensation system when
adopting fee guidelines. These statutory provisions, in turn,
demonstrate the relevance of the managed care contracts to the
hospital fee guideline rulemaking proceeding. Consideration of
managed care contract fees addresses the policy that workers’
compensation should no longer be subsidizing the provision of
non-workers’ compensation medical care, including that which
is subject to managed care. (Research Papers of the Joint
Select Committee (September 1988, Chapter 6)).
The relevance of the managed care contracts to the hospital
fee guideline rulemaking proceeding is further demonstrated
by the Texas Department of Health’s 1995 report, Reporting
and Collection Systems for Texas Hospitals, 1996. As noted
elsewhere in this preamble, the report shows that 40% of
gross patient revenue for Texas hospitals came from Medicare
and 33.3% came from third party payors, including payments
made pursuant to managed care contracts. Because third party
payors are the second largest payor group in terms of gross
patient revenue, the amounts paid to hospitals by third party
payors are relevant to determining fair and reasonable workers’
compensation reimbursements to hospitals. This is particularly
true because the payments are made pursuant to managed
care contracts which the hospitals voluntarily entered into.
More specifically, Texas Labor Code §413.011, which provides
that the Commission establish fee guidelines, specifies that
those guidelines may not provide for payment of a fee in excess
of the fee charged and paid for similar treatment of an injured
individual of an equivalent standard of living or by someone
acting on that individual’s behalf. To comply with this legislative
standard, the Commission reviewed the payments made for
health care services outside the workers’ compensation system.
The managed care contracts are directly relevant to the hospital
fee guideline rulemaking proceeding.
Managed care contracts are relevant to what fair and reason-
able reimbursement (§413.011(b)) is - they are a market price
negotiated voluntarily. They show rates a business (a hospital),
which voluntarily accepts patients, is willing to accept for provi-
sion of services.
Managed care contracts are relevant to achieving cost control
(§413.011(b)) because they are the lowest rates negotiated for
the working age population, which is also the population of
workers’ compensation injured workers.
Managed care contracts are relevant to ensuring access to
quality care (§413.011(b)), because as voluntarily negotiated
rates, they reflect rates at which a hospital will continue to take
patients.
Managed care contracts are relevant to the statewide database
(§413.007) the Commission is required to maintain: a database
of charges, actual payments, and treatment protocols that
is sufficient to detect practices and patterns in charges and
payments and can be used in a meaningful way to control costs.
The managed care contract information is highly reliable; it was
obtained directly from the hospitals. Either copies of the actual
contracts were provided or certified summaries of information
from the contracts were provided by the hospitals.
A commenter suggested that using the managed care con-
tracts for setting per diem rates in the ACIHFG is inconsis-
tent with the reasoning used in the development of the Med-
ical Fee Guideline (MFG). The MFG establishes maximum al-
lowable reimbursements for services provided by health care
providers. Managed care contract reimbursement rates for pri-
mary care health care providers often are based on a capita-
tion type reimbursement method which usually does not provide
specific amounts for specific services. In addition, unlike acute
care inpatient hospital reimbursement data, the data utilized for
the MFG (§134.201) did not reveal that Medicare plus man-
aged care reimbursements constituted a majority of total reim-
bursements for non-workers’ compensation cases. Because
of this, data from managed care contracts with health care
providers was not utilized for development of §134.201 (MFG).
Instead, fee for service data was utilized as the basis for de-
riving the maximum allowable reimbursement amounts for the
MFG (§134.201). On the other hand, as described in detail pre-
viously in this preamble, managed care contracts with hospitals
were determined to be the best indication of a market price vol-
untarily negotiated for hospital services. The development of
fee guidelines which comply with statutory mandates requires
the careful analysis of available data and reimbursement op-
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tions for the services to be covered by the guideline. The same
methodology may not be appropriate for every guideline.
During the meeting of the ACIHFG Task Force information
was provided that indicated hospitals consider utilization when
negotiating contract terms, as a result, utilization has already
been accounted for in the contract rates.
To gather data regarding the amounts being accepted from third
party payors as payment in full for acute care inpatient hospital
services in Texas, the Commission ordered and obtained from
hospitals copies of contracts or summaries of contracts reflect-
ing rates accepted by selected Texas hospitals as payment in
full from third party payors, including managed care organiza-
tions, for inpatient hospital services, both workers’ compensa-
tion and non-workers’ compensation.
To determine which hospitals would be required to provide
contract information, the Commission’s database was used to
rank hospitals by the dollar amount of reimbursement each
hospital received for workers’ compensation cases for calendar
year 1994. The year 1994 was chosen because it was the
most recent full year of data available at the time the ranking
was done. After ranking the hospitals, it was determined
that the top 80 hospitals received approximately 80% of the
total workers’ compensation reimbursement paid to hospitals
in 1994 for acute care hospital inpatient services. None of
the hospitals which received the remaining 20% of the total
1994 hospital reimbursement for acute care inpatient services
were reimbursed a significant portion of the total workers’
compensation reimbursement for such services. As a result,
the Commission determined that obtaining contracts from the
top 80 hospitals would provide relevant information to determine
fair and reasonable rates, access to quality health care, cost
control, and payments for similar treatments of persons of an
equivalent standard of living.
The Commission sent letters to these 80 hospitals requesting
copies of all contracts or other agreements reflecting rates
accepted as payment in full by each hospital that were in effect
for any dates of services on or after January 1, 1994 through
October 1, 1995 (1994-1995 hospital contracts). Almost all of
the hospitals refused to voluntarily produce the contracts and,
as a result, the Commission issued orders on January 26, 1996
requiring the production of the 1994- 95 hospital contracts.
The Texas Hospital Association, as well as almost all of the
hospitals from whom contracts were sought filed suit. The
parties reached an agreement for issuance of a permanent
protective order which prohibits the Commission from disclosing
these contracts and summaries and certain information in
those contracts and summaries (generally described as certain
hospital identifying information related to those contracts and
summaries).
Because of mergers, acquisitions, corporate buyouts and other
similar ownership changes, all of the 80 hospitals originally
identified did not individually respond to the Commission orders.
However, none of the hospitals ordered to produce contracts
reported that they had no such contracts. The hospitals
producing contracts were located throughout the state. With
the exception of one, all of the following hospitals producing
contracts are 100 or more licensed beds in size, ranging in size
from 118 beds to over 900 beds.
TOP 80 HOSPITALS (Calendar Year 1994, Sorted Alphabeti-
cally):
All Saints Episcopal Hospital, Fort Worth
AMI Twelve Oaks Hospital, Houston
AMI Park Plaza Hospital, Houston
Arlington Memorial Hospital, Arlington
Baptist Memorial Hospital System, San Antonio
Baptist Hospital of Southeast Texas, Beaumont
Baylor University Medical Center, Dallas
Bethania Regional Health Care Center, Wichita Falls
Bexar County Hospital District, San Antonio
Brackenridge Hospital, Austin
Brownsville Medical Center, Brownsville
Citizens Medical Center, Victoria
Cypress Fairbanks Medical Center Hospital, Houston
Doctors Hospital East Loop, Houston
Garland Community Hospital, Garland
Good Shepard Medical Center, Longview
Harris Methodist-Fort Worth, Fort Worth
Harris Methodist H E B, Bedford
HCA Medical Center Hospital, Houston
HCA Medical Plaza Hospital, Ft Worth
HCA North Hills Medical Center, North Richland Hills
HCA West Houston Medical Center, Houston
HCA Medical Center-Plano, Plano
HCX South Arlington Medical Center, Arlington
Hendrick Medical Center, Abilene
Hermann Hospital, Houston
High Plains Baptist Hospital, Amarillo
Hillcrest Baptist Medical Center, Waco
Houston NW Medical Center, Houston
Humana Hospital-Clear Lake, Webster
Humana Hospital Metro, San Antonio
Humana Hospital-San Antonio, San Antonio
Humana Hospital Medical City-Dallas, Dallas
McAllen Medical Center, Mc Allen
Medical Arts Hospital, Dallas
Medical Center Hospital, Tyler
Medical Center Hospital, Odessa
Memorial City Medical Center, Houston
Memorial Medical Center, Corpus Christi
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Memorial Hospital System, Houston
Methodist Hospital Lubbock, Lubbock
Methodist Medical Center, Dallas
Midland Memorial Hospital, Midland
Mother Frances Hospital Regional Healthcare Center, Tyler
Nix Medical Center, San Antonio
Northeast Medical Center Hospital, Humble
Northwest Texas Hospital, Amarillo
Osteopathic Medical Center of Texas, Fort Worth
Park Place Hospital, Port Arthur
Parkland Memorial Hospital, Dallas
Presbyterian Hospital, Dallas
Providence Memorial Hospital, El Paso
RHD Memorial Medical Center, Dallas
Rio Grande Regional Hospital, Mc Allen
Rosewood Medical Center, Houston
Santa Rosa Hospital, San Antonio
Scott and White Memorial Hospital, Temple
Seton Medical Center, Austin
Shannon West Texas Memorial Hospital, San Angelo
Sierra Medical Center, El Paso
Southwest Texas Methodist Hospital, San Antonio
Spohn Hospital, Corpus Christi
St. Joseph Hospital of Houston, Houston
St. Lukes Episcopal Hospital, Houston
St. Davids Community Hospital, Austin
St. Joseph Hospital, Fort Worth
St. Elizabeth Hospital, Beaumont
St. Anthonys Hospital, Amarillo
St. Lukes Lutheran Hospital, San Antonio
Sun Belt Regional Medical Center, Houston
Sun Towers Hospital, El Paso
The Methodist Hospital, Houston
University Medical Center, Lubbock
University of Texas-Medical Center, Galveston
Valley Baptist Medical Center, Harlingen
Vista Hills Medical Center, El Paso
Westbury Hospital, Houston
Zale Lipshy University Hospital, Dallas
Two of these hospitals had closed and did not submit contracts
or summaries of contract information. A total of 2,564 contracts
or summaries of contracts were received. Of these, 1,320 were
actual contract documents and 1,244 were detailed summaries,
prepared by the hospitals, of information from contracts.
For the calendar year 1995 the Commission has identified
Texas hospitals which received approximately 80% of the
total workers’ compensation reimbursement paid to hospitals
in that year for acute care inpatient hospital services. The
Commission on November 13, 1996, sent letters to these
hospitals requesting copies of all their contracts or other
agreements (or certified summaries) reflecting rates accepted
as payment in full for acute care inpatient hospital services, that
were in effect for any dates of services on or after October 2,
1995 through October 1, 1996. In addition, the Commission
requested copies of contracts from hospitals which were on the
list of top 80 hospitals for the calendar year 1994 but were not
on the list for 1995. The Commission has performed some
preliminary analysis of these contracts, and will continue to
analyze them.
The Commission does not believe that the fluctuation in the
number of hospitals in the top 80% indicates a decline in the
number of hospitals accepting workers’ compensation cases.
The Commission has no data or information that any injured
worker has been denied access to hospital care and has
seen no trend in this direction. The fluctuation between the
number of hospitals receiving 80% of workers’ compensation
reimbursement is attributed to normal, expected fluctuation in
cases from one year to another. This fluctuation is insignificant
because for example, the difference in reimbursement received
by a hospital ranked 80 and a hospital ranked 81 is so small
that one additional admission that amounts to a few thousand
dollars may be enough to change the hospitalsþ ranking and
potentially reduce the number of hospitals that represent the top
80% of total workersþ compensation reimbursement. Change
in the number of hospitals in the top 80% does not indicate
hospitals are not accepting workersþ compensation cases.
HOSPITALS RECEIVING TOP 80% OF TOTAL REIM-
BURSEMENT FOR WORKERS’ COMPENSATION ACUTE
INPATIENT HOSPITAL CARE (Calendar Year 1995, Sorted
Alphabetically):
All Saints Episcopal Hospital, Fort Worth
AMI Twelve Oaks Hospital, Houston
AMI Park Plaza Hospital, Houston
Arlington Memorial Hospital, Arlington
Baptist Memorial Hospital System, San Antonio
Baylor University Medical Center, Dallas
Bayshore Medical Center, Pasadena
Bethania Regional Health Care Center, Wichita Falls
Brackenridge Hospital, Austin
Brownsville Medical Center, Brownsville
Clear Lake Regional Medical Center, Webster
Columbia Bay Area Medical Center, Corpus Christi
Columbia Medical Center West, El Paso
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Columbia Medical Center East, El Paso
Conroe Regional Medical Center, Conroe
Doctors Regional Medical Center, Corpus Christi
Doctors Hospital East Loop, Houston
East TX Medical Center, Tyler
Garland Community Hospital, Garland
Good Shepherd Medical Center, Longview
Harris County Hospital District, Houston
Harris Methodist H E B, Bedford
Harris Methodist-Fort Worth, Fort Worth
HCA Arlington Medical Center, Arlington
Healthsouth Medical Center, Dallas
Healthsouth Rehab Institute of San Antonio, San Antonio
Hendrick Medical Center, Abilene
Hermann Hospital, Houston
High Plains Baptist Hospital, Amarillo
Hillcrest Baptist Medical Center, Waco
Houston NW Medical Center, West Houston
John Peter Smith Hospital, Fort Worth
McAllen Medical Center, McAllen
Medical Center Hospital, Odessa
Medical Center of Plano, Plano
Medical Arts Hospital, Dallas
Memorial Hospital and Medical Center, Midland
Memorial Hospital Memorial City, Houston
Memorial Health Care, Houston
Memorial Medical Center, Corpus Christi
Mercy Regional Medical Center, Laredo
Methodist Medical Center, Dallas
Methodist Hospital Lubbock, Lubbock
Metropolitan Hospital, San Antonio
Mother Frances Hospital Regional Healthcare Center, Tyler
Northwest TX Health Care System, Amarillo
Osteopathic Medical Center of TX, Fort Worth
Park Place Hospital, Port Arthur
Parkland Memorial Hospital, Dallas
Plaza Medical Center, Fort Worth
Presbyterian Hospital, Dallas
Presbyterian Hospital of Plano, Plano
Providence Health Center, Waco
R.E. Thomason General Hospital, El Paso
RHD Memorial Medical Center, Dallas
Rio Grande Regional Hospital, McAllen
Rosewood Medical Center, Houston
San Antonio Regional Hospital, San Antonio
San Jacinto Methodist Hospital, Baytown
Santa Rosa Health Care Corporation, San Antonio
Scott and White Memorial Hospital, Temple
Seton Medical Center, Austin
Shannon Medical Center, San Angelo
Sierra Medical Center, El Paso
Southwest TX Methodist Hospital, San Antonio
Spohn Health System, Corpus Christi
Spring Branch Medical Center, Houston
St Joseph Regional Medical Center, Bryan
St. Davids Rehab Center, Austin
St. Mary Hospital of Port Arthur, Port Arthur
St. Joseph Hospital of Houston, Houston
St. Mary of the Plains Hospital & Rehab Center, Lubbock
St. Paul Medical Center, Dallas
St. Lukes Episcopal Hospital, Houston
St. Elizabeth Hospital, Beaumont
St. Davids Community Hospital, Austin
St. Anthonys Hospital, Amarillo
Sun Belt Regional Medical Center, Houston
Texas Orthopedic Hospital, Houston
The Methodist Hospital, Houston
University Health Care System, San Antonio
University of TX-Medical Branch, Galveston
University Medical Center, Lubbock
Victoria Regional Medical Center, Victoria
Wadley Regional Medical Center, Texarkana
West Houston Medical Center, Houston
Wichita General Hospital, Wichita Falls
Zale Lipshy University Hospital, Dallas
HOSPITALS WHICH WERE INCLUDED IN THE TOP 80 HOS-
PITALS FOR CALENDAR YEAR 1994, BUT NOT INCLUDED
IN TOP 80% FOR CALENDAR YEAR 1995 (Sorted Alphabeti-
cally):
Baptist Health Care System, Beaumont
Citizens Medical Center, Victoria
Cypress Fairbanks Medical Center Hospital, Houston
HCA North Hills Medical Center, North Richland Hills
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Nix Medical Center, San Antonio
Northeast Medical Center Hospital, Humble
Providence Memorial Hospital, El Paso
St. Lukes Baptist Hospital, San Antonio
Valley Baptist Medical Center, Harlingen
In reviewing §134.400, the previous Acute Care Inpatient Hos-
pital Fee Guideline, the Commission considered alternate meth-
ods of reimbursement for acute care inpatient hospital services.
Cost-based methods of reimbursement which estimate the cost
of treating a case by multiplying the hospital charges by the
cost-to-charge ratio (obtained by dividing the hospital’s total re-
ported expenses by total reported revenue for the same period)
were considered. To determine the reimbursement for a partic-
ular service, the billed charge is multiplied by the cost- to-charge
ratio for that hospital. This method seeks to produce reimburse-
ments which take into consideration the hospital’s cost to deliver
the service.
The Commission chose not to adopt a cost-based reimburse-
ment methodology. The cost calculation on which cost-based
models (including that submitted by the Texas Hospital Asso-
ciation) are derived typically use hospital charges as a basis.
Each hospital determines its own charges. In addition, a hospi-
tal’s charges cannot be verified as a valid indicator of its costs.
This is exemplified by the substantial and non-uniform differ-
ences between these charges and what is being accepted by
hospitals as payment, and by the 107.0% increase in surgical
hospital admission charges in the same time period in which
the CPI inflation rate was 16% and the MCS of the CPI infla-
tion rate was 29%. Therefore, under a so-called cost-based
system a hospital can independently affect its reimbursement
without its costs being verified. The cost- based methodology
is therefore questionable and difficult to utilize considering the
statutory objective of achieving effective medical cost control
and the standard not to pay more than for similar treatment
to an injured individual of an equivalent standard of living con-
tained in Texas Labor Code §413.011. There is little incentive
in this type of cost-based methodology for hospitals to contain
medical costs. In addition, setting individual ratios or negoti-
ating with each hospital would be administratively burdensome
for the Commission and for workers’ compensation system par-
ticipants and would require additional Commission resources.
A discount from billed charges was another method of reim-
bursement which was considered. Again, this method was
found unacceptable because it leaves the ultimate reimburse-
ment in the control of the hospital, thus defeating the statutory
objective of effective cost control and the statutory standard not
to pay more than for similar treatment of an injured individual of
an equivalent standard of living. It also provides no incentive to
contain medical costs, would be administratively burdensome
for the Commission and system participants, and would require
additional Commission resources.
Prospective payment methods, in addition to the per diem
method ultimately chosen, were considered. Prospective pay-
ment amounts can be determined by using diagnostic-related
groups (DRGs). The DRG method of reimbursement involves
paying the hospital a predetermined fee based upon the pa-
tient’s diagnosis rather than, for example, the length of stay or
specific services provided. DRGs were not used as the method-
ology for this ACIHFG for several reasons. First, while Medicare
utilizes DRGs, Medicare reimbursement rates for those DRGs
are not based upon market-driven forces and largely involve
non-working elderly patients who require longer lengths of stay
and a higher percentage of co-morbidity. Second, the percent-
age of the managed care contracts utilizing DRG methodologies
was 10.8% and, therefore, would not be as representative of the
reimbursements as per diem contracts which comprised 51.5%
of the managed care contracts. Third, only about five out of the
approximately 494 DRGs used by other payors make up an esti-
mated 60% of inpatient hospital workersþ compensation cases.
No data was received or could be located which would indicate
how the workersþ compensation cases within these 5 DRGs
would be comparable to the typical Medicare cases in terms
of complexity and intensity of care. Without such data, setting
reimbursement rates within the statutory standards would be
extremely difficult, if not impossible. The per diem rate method-
ology plus the carve outs result in a more careful consideration
of standards. In addition, the Commission has not received
data from hospitals based upon DRGs because DRG designa-
tions are not reported on bills received by the Commission and
no additional adequate data was received from commenters or
other sources to assess the propriety of utilizing a DRG- type
methodology. The Commission has insufficient data at this time
to determine whether use of DRG weights with a per diem sys-
tem would be feasible or appropriate, especially given probable
differences in complexity of case questions in the Medicare pop-
ulation where DRG reimbursement is used.
The Commission notes that hospitals have sued to invalidate
each and every hospital fee guideline adopted by the Industrial
Accident Board or the Commission. These have included
challenges to a cost-based ratio rule, a DRG rule and a per
diem rule.
After careful analysis of relevance (discussed elsewhere in this
preamble) regarding the use of the hospital contracts in deter-
mining a guideline for fair and reasonable workers’ compen-
sation inpatient hospital reimbursements, the Commission con-
cluded that the hospital contracts provided the most accurate,
verifiable information of the current hospital service market and
thus the most relevant information regarding fair and reasonable
rates, access to quality health care, cost control, and fees paid
for similar treatment by persons of an equivalent standard of liv-
ing. Hospitals are voluntarily participating at these negotiated
rates for what constitutes 33.3% of their gross revenue. In ad-
dition, testimony at the public hearing on the previous proposal
of this rule by hospital representatives revealed that generally
hospitals do not knowingly negotiate contract rates where hos-
pitals lose money.
The 1994-1995 hospital contracts and contract summaries were
analyzed by comparing the rates for medical services, surgical
services, and intensive care unit services in each contract. Data
on approximately 2,564 contracts was received and analyzed.
Of these 2,564 contracts, approximately 10.8% based fees on
diagnostic related groups (DRGs); approximately 30.5% based
fees on a discount from charge; approximately 51.5% based
fees on a per diem rate; and approximately 7.2% based fees
on some other method (such as capitation, case by case, or
some combination of methods).
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Some of the 1994-1995 hospital contracts included hospital
rates for workers’ compensation cases and approximately 1.3%
of the contracts were for workers’ compensation cases only.
The average workers’ compensation per diem rate in the
1994-1995 hospital contracts was $610 for medical cases,
$1,030 for surgery cases, and $1,514 for ICU cases. The
commenters assertion that the discount from the previous
TWCC fee schedule applies to a limited patient population
is incorrect in that these discounts apply to all workersþ
compensation patients. Workersþ compensation patients have
access to all hospital services and utilization is not limited.
The per diem method was chosen for new §134.401 be-
cause (as discussed elsewhere in this preamble) the per
diem method of reimbursement was the most commonly used
(51.5%) method for inpatient hospital reimbursement in the
1994-1995 hospital contracts, because of the disadvantages
of other payment methods (described elsewhere in this pream-
ble), because this is the method used in previous rule §134.400
for workers’ compensation inpatient hospital reimbursement and
therefore allows greater continuity in administrative billing pro-
cedures, and because the per diem method has advantages in
administrative convenience in billing and reviewing of bills. Al-
though initial administrative set up costs for this guideline will be
necessary for both insurance carriers and hospitals, carve outs
should not significantly impact the administrative costs to the
system. The Commission expects that most of the information
necessary to determine reimbursement for carve outs will come
directly from the UB-92 form because ICD-9 codes which cover
the trauma, burn, and HIV carve outs, are listed directly on the
UB-92. Revenue codes are also directly listed on the UB-92 for
MRI, CAT scans, hyperbaric oxygen, blood and air ambulance.
Review of the itemized billing will only be necessary for a small
number of carve outs.
To arrive at the per diem reimbursement rates for the new ACI-
HFG, the per diem contract amounts for medical, surgical, and
ICU/CCU services were averaged for each category on a state-
wide basis. These averages revealed that the Commission’s
previous per diem reimbursement rate for acute care inpatient
medical services is low ($600) when compared to the state-wide
average per diem amount derived from the 1994-1995 hospital
contracts and summaries ($870). The contract data also re-
vealed that the Commission’s previous per diem reimbursement
rate for acute care inpatient surgical services ($1,100) is high
when compared to the state-wide average per diem amount
derived from the 1994-1995 hospital contracts and summaries
($1,045). Data analysis showed that the Commission’s previ-
ous per diem reimbursement rate for intensive care unit services
($1,600) is high when compared to the state- wide average per
diem derived from the 1994-1995 hospital contracts and sum-
maries ($1,560). With the exception of the surgery rate, the
rates in the new rule are the average per diem amounts by
category derived from the 1994-1995 hospital contracts and
summaries. Because hospitals have voluntarily contracted at
these rates, these rates will provide fair and reasonable rates
for workers’ compensation, ensure access to quality care while
achieving effective cost control and ensure workers’ compensa-
tion fees are not in excess of the amount that would be paid for
similar treatment of non-workers’ compensation patients of an
equivalent standard of living. Workers’ compensation has sig-
nificantly more acute care inpatient surgical cases as compared
to medical or ICU cases. For the calendar year 1995, Commis-
sion data shows a total of 2,236 medical cases (representing
reimbursements of $6,509,531) as compared to 5,632 surgi-
cal cases (representing reimbursements of $30,462,189) in the
workers’ compensation system. Total ICU cases could not be
determined because this data is not segregated from the med-
ical and surgical data. The Consumer Price Index (CPI) for the
period from October 1, 1995 through December 31, 1996 and
the estimated CPI for the year 1997 (the beginning of the time
period covered by the hospital contracts requested by the Com-
mission through the effective date of the new rule) increased
approximately 7.0%.
Public comment received generally supported the proposed
ACIHFG reimbursement rate of $870 for medical cases. Com-
menters did not express concern regarding the proposed ICU
rate of $1,560 in the ACIHFG. However, these same com-
menters generally objected to the ACIHFG’s proposed surgical
rate of $1,045 as too low. Out of an abundance of caution to
ensure access to quality surgical hospital care to injured work-
ers and as an additional protection to ensure fair and reason-
able rates for surgical cases, the Commissioners increased the
surgical per diem reimbursement rate in the adopted ACIHFG
from the per diem contract average surgical rate of $1,045 per
day to $1,118 per day. This increase will provide additional re-
imbursement for those hospitals which experienced increases
in payment from the rates contained in the 1994-1995 hospital
contracts and summaries due to inflation. This increase is ap-
proximately 7.0% of the $1,045 rate and brings the surgical per
diem rate to approximately 130% of the medical per diem rate
of $870. This 130% difference between the surgical and medi-
cal per diem rates is equal to or greater than the corresponding
differential in more than 80% of the managed care contracts
obtained and considered by the Commission in setting the ACI-
HFG per diem rates. Just as the increases which result from the
carve outs and the stop-loss provision, this increase in the sur-
gical per diem rate will ensure injured workers’ access to acute
care inpatient services. In addition, this change to the surgical
rate increases reimbursement for those cases which do not re-
ceive additional reimbursement provided by carve outs and the
stop- loss provisions and serves as an additional protection to
ensure fair and reasonable rates for surgical cases. The Com-
mission utilized its expertise and experience to increase the
surgical rate from the amount in the proposed rule to achieve
a proper balance of the statutory standards, including effective
cost control, discussed elsewhere in this preamble.
In recognition of the type of cases which may occur more
frequently in workers’ compensation than in other systems,
the ACIHFG carves out the majority of the highest cost cases
(eg. trauma and burns) from the reimbursement amount.
This should compensate for any alleged reimbursement due
for cases requiring a high level of services. The 1994-1995
hospital contracts and summaries were analyzed to determine
what types of services and/or supplies were reimbursed outside
or in addition to ("carved out of") the per diem rates in the
contracts. A listing of the services and supplies carved out
of the 1994-1995 hospital contracts was compiled and placed
in order according to the frequency at which the carve out
occurred in the contracts. All carved out items and services
that are in any of the 1994-1995 hospital contracts (even
those in less than 1.0%) and are applicable to typical workers’
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compensation cases are included as carve outs in this rule
and increase reimbursement. The ACIHFG Task Force gave
input regarding applicability to workers’ compensation cases.
Carve outs are based on the 1994-1995 hospital contracts.
The carved out services were identified by ICD-9 diagnostic
codes and carved out supplies and equipment were identified
by revenue codes. The following services and/or supplies are
reimbursed in addition to the per diem rates in the new rule:
MRI’s (revenue codes 610 - 619) and CAT scans (revenue
codes 350 - 352, 359); implantables (revenue codes 275,
276, and 278); hyperbaric oxygen (revenue code 413); blood
(revenue codes 380 - 399); air ambulance (revenue code 545);
and orthotics and prosthetics (revenue code 274). For the
following ICD-9 codes, reimbursement for the entire admission
shall be at a fair and reasonable rate: trauma (ICD-9 Codes
800.0 - 959.50); burns (ICD-9 Codes 940 - 949.9); and HIV
(ICD-9 Codes 042 - 044.9). Pharmaceuticals greater than $250
charged per dose are reimbursed at cost plus 10% in addition
to the per diem rate.
ICD-9 codes carved out of the ACIHFG are listed as a range
of codes rather than by specific code because the number of
codes which would need to be listed is so numerous it would
create an undue administrative burden for all participants to
list separately all codes which might be used as a primary
diagnosis. Nearly all ICD-9 codes in the 800-900 series require
fourth and fifth digit subclassification to fully identify the location
and severity of trauma. This expands the actual number of
codes in the series to more than a thousand, most of which
clearly justify hospital admission. The listing of these carved
out trauma and burn codes as a range rather than attempting
to determine which codes should be included in a specific list is
the most efficient method of identifying these carveouts for the
Commission, hospitals, and insurance carriers and is also less
administratively costly.
Implantables, orthotics, and prosthetics are to be reimbursed
at cost to the hospital plus 10% of the cost to ensure that
the cost of the item and related overhead costs are covered
by the reimbursement. This method of reimbursement for
revenue code carve outs is the predominant method used in
the 1994-1995 hospital contracts. A ten percent addition was
chosen because it was used in the previous ACIHFG, based
on the recommendation of the Medical Advisory Committee
that it would assure a reasonable return for the hospitals.
In addition, commenters did not oppose the 10% add-on
and the Commission has no data or information which would
indicate that 10% is inadequate or excessive. Other carve
outs are reimbursed at a fair and reasonable rate except
pharmaceuticals with a charge greater than $250.
In addition to the ICD-9 codes and revenue codes carved out of
the ACIHFG, pharmaceuticals with a charge greater than $250
per dose are also carved out of the per diem reimbursements.
A dose is defined as the amount of a drug or other substance
to be administered at one time. An analysis of the 1994-1995
per diem hospital contracts revealed that 119 (24%) of those
contracts contained a carve out for pharmaceuticals. Fifty-
three of those contracts used a monetary threshold per dose to
determine the carved out pharmaceuticals. The majority of the
1994-1995 hospital contracts did not contain a dollar threshold,
rather they listed specific drugs to be carved out of the contract
rates. Because the Commission’s intent was to exempt from
the ACIHFG high cost drugs, a monetary threshold was the
most efficient method of accomplishing that intent. Listing
specific drugs as carve outs has the disadvantage of quickly
becoming outdated as new drugs are introduced on the market.
A monetary threshold avoids this problem. The threshold of
$250 is chosen because it represents the 50th percentile of the
array of monetary thresholds used in the 1994-1995 hospital
contracts. In addition, $250 was the most commonly used
threshold amount for pharmaceutical carve outs contained in
the 1994-1995 hospital contracts. Carved out pharmaceuticals
are reimbursed at cost to the hospital plus 10% of the cost to
ensure that the cost of the drug and related overhead costs
are covered by the reimbursement. The reasons for using a
10% add-on for pharmaceuticals are the same as explained
previously for implantables, orthotics, and prosthetics. The
carve outs increase hospital reimbursement and will ensure fair
and reasonable rates for hospitals and ensure access to quality
health care for injured workers by ensuring that hospitals will
continue to treat workers’ compensation patients. Auditing bills
for pharmaceuticals greater than $250 per dose could increase
administrative costs. However, cases where pharmaceuticals
are greater than $250 per dose are anticipated to occur
infrequently. Based on an analysis conducted by staff of the
1994-1995 hospital contracts, the pharmaceuticals carved out
by name from those contracts are generally prescribed for cases
of oncology, HIV, cardiac, neonatal, pregnancy, and infant care,
which rarely occur in workersþ compensation. Therefore, staff
anticipates that since the occurrence of pharmaceuticals greater
than $250 will be infrequent, any additional administrative costs
will have little or no effect on the system.
The new ACIHFG does not require that an invoice be submitted
for reimbursement of implantables, orthotics, and prosthetics to
avoid an unnecessary administrative burden for hospitals and
carriers. In most situations, insurance carriers will know the
usual cost of such items without examining the invoice for a
particular item. Even though invoices are not required by this
ACIHFG, the insurance carrier still has the option of auditing
the bill from a hospital and requesting additional documentation,
records, or information related to the treatments, services, or the
charges billed. Attaching invoices to the bill for implantables, or-
thotics, and prosthetics requires additional time and expense for
hospitals. TWCC believes there is a need for a determination
of cost for implantables, orthotics, and prosthetics to a hospi-
tal. This need however, is outweighed by the significant burden
to hospitals to continue this requirement. Therefore, this is no
longer a requirement. Alternative ways for determining costs
are available for insurance carriers. Hospitals and insurance
carriers may develop a cooperative arrangement to obtain cost
data when necessary for implantables, orthotics, and prosthet-
ics. Insurance carriers are expected to not require these for
all implantables, orthotics, and prosthetics and to confine it to
those situations where the insurance carriers believe it is nec-
essary to determine the cost from invoices.
The services and supplies chosen for carve out increase
hospital reimbursement and will ensure fair and reasonable
rates for hospitals and ensure access to quality health care for
injured workers by ensuring that hospitals will continue to treat
workers’ compensation patients.
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Review of the 1994-1995 hospital contracts and summaries
received by the commission revealed that the average stop-
loss threshold contained in those contracts is $39,524. Based
on this average, the stop-loss threshold was set at $40,000.
Because the basis of the per diem reimbursements were
derived from the 1994-1995 hospital contracts, it is appropriate
to use the average stop-loss threshold from the contracts.
In addition, the analysis of the 1994-1995 hospital per diem
contracts revealed that the average percentage reimbursement
paid after the stop loss threshold is met is 72%. As a result,
in the new rule, 75% is set as the percentage of total audited
charges to be paid after the stop loss threshold of $40,000 is
reached. The reduction of the stop-loss threshold to $40,000 is
more of a reduction than it first appears, given the huge increase
in hospital charges, such that a charge that was $50,000 in
1992, might be over $100,000 now. The reduction should
therefore be viewed as a reduction from today’s equivalent of
a 1992 $50,000 charge, rather than a $10,000 reduction from
$50,000 to $40,000. The stop loss threshold chosen increases
hospital reimbursement and will ensure fair and reasonable
rates for hospitals and ensure access to quality health care
for injured workers by providing higher reimbursement for very
high cost cases, ensuring that hospitals will continue to treat
workers’ compensation patients. Stop-loss applies only to those
ICD-9 diagnosis cases that are not carved out. Therefore, this
does not create an overlap and analysis will be possible for
each factor. In the case of pharmaceuticals carve outs and
carve outs identified by revenue codes, the whole bill is paid
according to stop-loss provision if the stop-loss threshold is
reached. Therefore there will be no overlap between carve
outs identified by pharmaceuticals carve outs and carve outs
identified by revenue codes and stop-loss, allowing analysis of
each factor.
The new rule exempts from its provisions hospitals which
have 100 or less licensed beds and which are located in a
population center of less than 50,000 people. These hospitals
are to be reimbursed at a fair and reasonable rate. Previous
§134.400 of this title exempted "small/rural" hospitals from
the reimbursement provisions of the guideline. A "small/
rural hospital" was defined in previous rule §134.400 as an
acute care hospital having fewer than 100 beds and less
than $1,000,000 total annual revenue as determined by an
audited financial statement from the prior fiscal year. Under
this definition, so few hospitals qualified for the exemption
that it was essentially meaningless. The exemption in new
§134.401 is specific and definite and excludes from the per
diem rates hospitals with 100 or fewer beds located in a
population center of less than 50,000 people. With the
exception of several small hospitals (each in population centers
of 50,000 or more people) in the list of hospitals receiving the
top 80% of workers’ compensation reimbursement in 1994,
contracts were not requested from hospitals which included
the remaining 20% of workers’ compensation reimbursement
due to the small number of workers’ compensation cases
handled by such hospitals. The hospitals in the top 80% of
workers’ compensation reimbursement for 1994 did not include
hospitals in population centers of less than 50,000 people.
The Commission had insufficient data regarding the differing
circumstances of hospitals in population centers of less than
50,000 people and the effect of these circumstances on the
costs and payment rates of such hospitals. The Commissioners
wished to protect and preserve the access to local hospitals for
an injured worker who lives or works in a population center
of less than 50,000 people. In addition, the Commissioners
sought to avoid encouraging hospitals in population centers
of 50,000 or more people to reorganize into smaller entities
to seek exemption from the per diem reimbursements in the
ACIHFG based upon the 100 or less licensed beds exemption.
The list of hospitals which received approximately 80% of the
total workers’ compensation reimbursement paid to hospitals
in 1994 included one hospital which had 100 or less licensed
beds in a population center of 50,000 or more people. In 1995
the number of 100 or less bed hospitals in such population
centers on this list increased to three. All of these hospitals on
the list of top workers’ compensation reimbursement recipients
were located in population centers of greater than 50,000
people, and the average of their per diem contract rates was
significantly less ($772 medical, $842 surgical in 1995; $822
medical, $908 surgical in 1996) than the rates contained in the
adopted ACIHFG. Hospitals with 100 or less beds located in
population centers of 50,000 or more persons operate in the
same competitive environment as larger hospitals in the same
or adjacent population centers of 50,000 or more persons and
therefore, to meet such competition, must adjust what they are
willing to accept as payment for similar services accordingly.
Finally, while hospital payment data was utilized to determine
average payments and to reflect competition in the hospital
marketplace in population centers of 50,000 or more people,
such data was not obtained for population centers of less than
50,000.
The exemption of hospitals with less than 100 licensed beds
located in a population center less than 50,000 people allows
these hospitals to be reimbursed on a case by case basis
ensuring access to care regardless of where an injured worker
lives or works in Texas. Commenters who commented on the
small hospital exemption suggested that hospitals with 100 or
less licensed beds located outside Metropolitan Statistical Areas
(MSA’s) be exempted. Because there are sparely populated
counties within MSA’s, the Commission opted for the "located
in a population center of less than 50,000 people" criteria
as a more precise description of the local hospitals in small
communities that were of concern regarding access to care
and which it intended to exempt from the ACIHFG. The size
of a population center is to be determined from the most recent
Decennial Census of Population by the Bureau of the Census,
U.S. Department of Commerce.
Reimbursement for these exempted hospitals is to be at a
fair and reasonable rate. The exemption will ensure fair and
reasonable rates for these hospitals and ensure access to
quality health care for injured workers by ensuring that the
exempted hospitals will continue to treat workers’ compensation
patients.
Outpatient services provided in a hospital setting are to be reim-
bursed at a fair and reasonable rate. Hospitals are required to
maintain certain outpatient services on a 24-hour basis and may
have different personnel costs than non-hospital sources of the
same services. A Task Force member provided a list of charges
from the member’s hospital for typical outpatient services which
suggested the costs of providing these services may be different
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in a hospital setting than in non-hospital settings. The Commis-
sion does not have its own cost data regarding outpatient ser-
vices provided in a hospital setting and as a result, cannot at this
time confirm or dispute the contention that the costs of outpa-
tient services are indeed different when provided in a hospital.
Because reimbursement for typical outpatient services at the
TWCC Medical Fee Guideline rates could affect access to ser-
vices and quality of care for injured workers, those rates were
not adopted for outpatient services performed in hospitals. Re-
imbursement for outpatient services is planned to be addressed
in a future outpatient fee guideline after further study. For now,
outpatient services will be reimbursed at fair and reasonable
rates for hospitals. This will ensure access to quality health
care for injured workers by ensuring that hospitals will continue
to treat workers’ compensation patients. Outpatient emergency
services are not subject to this guideline. However, emergency
room services associated with a hospital inpatient admission
are subject to the guideline. Emergency professional services
are not subject to this ACIHFG and are reimbursed in accor-
dance with the Medical Fee Guideline in effect at the time the
services are provided. Emergency transportation other than air
ambulance will continue to be reimbursed in accordance with
the Texas Workers’ Compensation Commission Medical Fee
Guideline in effect at the time the services are rendered.
During public comment, some commenters raised questions re-
garding the validity of using hospital managed care contracts
as a basis for workers’ compensation hospital reimbursements.
The Texas Hospital Association (THA), among others, objected
to the use of hospital contracts, alleging that workers’ compen-
sation cases were more complex and thus more costly than
managed care cases. In an attempt to illustrate this alleged
greater complexity, during the public comment on the previous
proposal, THA submitted an analysis which compared the av-
erage Medicare relative weights for managed care cases to the
average Medicare relative weights for Texas workers’ compen-
sation cases. Relative weights are assigned numerical indi-
cators which reflect the relative resource consumption associ-
ated with each diagnostic related group. The Medicare relative
weights are calculated by the Healthcare Financing Administra-
tion (HCFA) and published in the Federal Register. THA’s anal-
ysis used an overall average of these relative weights to reach
the conclusion that intensity of services for workers’ compen-
sation cases is 30% to 33% greater than managed care cases.
In its review of the THA complexity analysis, the Commission
enlisted the expertise of Milliman and Robertson, Inc., one of the
largest actuarial and management consulting firms in the United
States, to compare complexity of workers’ compensation cases
to managed care cases. An actuarial study was performed by
two actuaries from Milliman and Robertson: an actuarial spe-
cialist in health-related issues, including Medicare, Medicaid,
and managed care who has worked with insurance companies,
health maintenance organizations (HMOs), preferred provider
organizations (PPOs), hospitals, employers, and government,
and an actuarial specialist with particular expertise in workers’
compensation and professional liability lines of insurance. A
copy of this actuarial study is available at the Commission of-
fices. The actuaries from Milliman and Robertson used two
methods to analyze the complexity of workers’ compensation as
compared to managed care cases. The first method was essen-
tially identical to that used by THA, except that THA used overall
average Medicare weights and in the Milliman and Robertson
study weights were compared separately by category of ser-
vice. The Milliman and Robertson analysis concluded that the
more appropriate ratios are the separate ratios for medical and
surgical; i.e. medical is compared to medical, and surgical is
compared to surgical. The Commission agrees with this ap-
proach; the Commission has always adopted separate medical
and surgical rates.
Milliman and Robertson utilized categories of hospital services,
and analyzed the number of workers’ compensation cases
for each category of service for January through June of
1995, and the Medicare relative weight assigned compared
with a similar analysis of the number of cases for an HMO/
PPO case mix provided by THA for the same period. When
compared by category, none of the eleven categories are more
complex for workers’ compensation cases than for managed
care cases as measured by Medicare weights. Milliman and
Robertson concluded that the complexity of medical admissions
for workers’ compensation cases was just 79.9% of HMO/PPO
cases unless rehabilitation cases were added to the medical
cases in which case the workers’ compensation cases would
be 85.1.0% as complex as HMO/PPO cases. In addition,
the analysis found that Texas workers’ compensation surgical
cases were 79% as complex as HMO/PPO surgical cases.
Milliman and Robertson also pointed out that Medicare weights
represent not only the complexity of the particular DRG, but,
in many cases, also the Medicare lengths of stay (LOS).
For example, some DRGs have a higher relative weight, not
because of complexity, but because the typical LOS is long.
Thus, a higher weight does not necessarily mean the per day
complexity would be at the same higher level. To correct for
possible distortion because of Medicare length of stay (LOS),
Milliman and Robertson used a second method to analyze the
information. Medicare weights were divided by the average
Medicare LOS. This calculation produces an average weight
per day. For this analysis the LOSs for the managed care
cases were estimated using Milliman and Robertson’s hospital
database for a managed care population in Texas. An overall
LOS of 3.3 days was assumed with the average LOS of medical
and surgical admissions at 3.9 days. The average LOS for
workers’ compensation cases was estimated using the overall
LOS for 1995 based on the Commission’s data (4.8 days for
medical cases and 3.5 days for surgical cases). Milliman and
Robertson adjusted their database to balance the average LOS
to this experience. The results of the second analysis show
that the complexity factor for medical admissions was .786
and the complexity factor for surgical admissions was .937.
Both approaches clearly show, and Milliman and Robertson
concluded that the complexity of workers’ compensation cases
for both medical and surgical stays is less than the complexity
of typical managed care cases. In fact, the complexity factor
of .786 was about identical to the .789 factor found in the
study on categories of services described previously. Also,
the complexity factor of .973 for surgical cases based upon the
LOS analysis suggested to Milliman and Robertson that the low
Medicare weights were partially due to lower length of stays for
surgical admissions of workers’ compensation claimants.
To determine whether the number of workers’ compensation
patients admitted to the hospital through the emergency room
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affects the validity of using managed care contracts in determin-
ing workers’ compensation reimbursements, the Commission
analyzed its data for the year 1995 by comparing the date of
admission to the date of injury from hospital bills received by the
Commission. A hospital admission on the same day of injury
would tend to indicate an emergency room case. Only approx-
imately 18.5% of the cases were hospital admissions occurring
the same day of injury. It is likely that some of these cases
are not cases which entered through the hospital emergency
room, because for instance, there are some circumstances in
which a treating doctor may examine an injured worker and
then immediately refer the patient for hospital admission. Of
the 18.5% of cases which possibly enter the hospital through
the emergency room, 78% were trauma cases and 5.0% were
burn cases. Both of these ICD-9 codes (trauma and burns)
have been carved out of the per diem reimbursements set in
the ACIHFG and are reimbursed at a fair and reasonable rate.
Therefore, over 80% of the workers’ compensation emergency
room entries will not be governed by the per diem rates, but
will be reimbursed on an individual basis at a fair and reason-
able rate, and the validity of using managed care contracts in
determining workers’ compensation reimbursements is not af-
fected by emergency admissions in the workers’ compensation
system.
Another argument made by some commenters against the use
of managed care contracts in determining workers compensa-
tion reimbursements was the inability of carriers to "steer" or
require workers’ compensation patients to obtain services at a
particular hospital. The Workers’ Compensation Act allows in-
jured workers to choose their treating doctor, which necessarily
leads to choice of hospital, because doctors are not automati-
cally authorized to practice at every hospital. This means that
carriers are unable to "steer’ or require workers’ compensa-
tion patients to obtain services at a particular hospital. Due to
this aspect of the workers’ compensation system, some com-
menters contend that workers’ compensation is unlike managed
care where hospitals allegedly negotiate contract rates in part
based on the ability of carriers to assure certain numbers of pa-
tients, thus encouraging hospitals to lower rates in anticipation
of increased patient volume. Commenters went on to contend
that without this increased volume of patients (which workers’
compensation could not guarantee) hospital contract rates were
not applicable to workers’ compensation and should not be used
as a basis for workers’ compensation reimbursement. However,
in addition to these comments, other commenters pointed out
that, in the current market hospitals are rarely given an exclu-
sive contract because most hospitals cannot offer all the ser-
vices necessary, most contracts do not guarantee a particular
level of patient days or business, and contracting with a partic-
ular plan may be driven by the fact that the hospital does not
want to be excluded as one of the provider hospitals in a plan.
A review of the 1994-1995 hospital contracts received by the
Commission supported these observations. Of the 1994-1995
hospital contracts for which full contract language (rather than
a summary of contract terms) was provided to the Commission,
only rarely was exclusivity included. Some of these contracts
did provide incentives for staying within a particular healthcare
network and some provided incentives for increased patient re-
ferrals. Although "steerage" of patients to a particular hospital
for services may have been an important factor in negotiating
hospital contracts in the early period of managed care contract-
ing, the contract provisions indicate that it is less of a factor in
the determination of hospital contract rates in the current mar-
ket. During the meeting of the ACIHFG Task Force information
was provided that indicated hospitals consider utilization when
negotiating contract terms, as a result, utilization has already
been accounted for in the contract rates.
Commenters opposed to the use of managed care contracts
to determine workers’ compensation reimbursement contend
that managed care contracts were negotiated for a case
mix different than workers’ compensation and that workers’
compensation reimbursement should therefore be greater than
that in managed care contracts. The Legislature, in Texas
Labor Code §413.011, provided that the Commission establish
fees which do not provide for payment of a fee in excess of
the fee charged and paid for similar treatment of an injured
individual of an equivalent standard of living or by someone
acting on that individual’s behalf. This standard may not allow
the Commission to consider whether the fee to be paid under
the contract was established with reference to other fees set
for the same payor. If the fee is paid for similar treatment
for managed care patients, it may be argued that the fee
paid for workers’ compensation claimants should be no higher
under this statutory standard. The Commission recognizes
that absolute compliance with this statutory standard may not
always be possible, but believes that the legislature intended
it as a strong policy objective to which the Commission should
apply its judgment and expertise when balancing all statutory
standards and objectives. Strict adherence to this single
provision could adversely affect access to quality health care
and fair and reasonable fees which are also statutory standards
and objectives.
In recognition of the type of cases which may occur more fre-
quently in workers’ compensation than in some other systems,
the new rule sets per diem reimbursement for surgical services
7.0% above the average surgical per diem rate in the 1994-
1995 hospital contracts and carves out some of the highest cost
cases (eg. trauma and burns) from the per diem reimbursement
amount. Workers’ compensation has significantly more acute
care inpatient surgical cases as compared to medical or ICU
cases. For the calendar year 1995, Commission data shows a
total of 2,236 medical cases (representing reimbursements of
$6,509,531) as compared to 5,632 surgical cases (representing
reimbursements of $30,462,189) in the workers’ compensation
system. Total ICU cases could not be determined because this
data is not segregated from the medical and surgical data. The
Consumer Price Index (CPI) for the period from October 1, 1995
through December 31, 1996, and the estimated CPI for the year
1997 (the beginning of the time period covered by the hospital
contracts requested by the Commission through the effective
date of the new rule) increased approximately 7.0%. The Com-
missioners increased the surgical per diem reimbursement rate
in the adopted ACIHFG from the per diem contract average sur-
gical rate of $1,045 per day to $1,118 per day. This increase
will provide additional reimbursement for those hospitals which
experienced increases in payment from the rates contained in
the 1994-1995 hospital contracts and summaries due to infla-
tion. This increase is approximately 7.0% of the $1,045 rate
and brings the surgical per diem rate to approximately 130%
of the medical per diem rate of $870. This 130% difference
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between the surgical and medical per diem rates is equal to or
greater than the corresponding differential in more than 80%
of the managed care contracts obtained and considered by the
Commission in setting the ACIHFG per diem rates. Just as the
increases which result from the carve outs and the stop-loss
provision, this increase in the surgical per diem rate will en-
sure injured workers’ access to acute care inpatient services
and serve as an additional protection to ensure fair and rea-
sonable rates for surgical cases. This change to the surgical
rate increases reimbursement for those cases which do not re-
ceive additional reimbursement provided by carve outs and the
stop-loss provisions. The Commission utilized its expertise and
experience to increase the surgical rate from the amount in the
proposed rule to achieve a proper balance of the statutory stan-
dards, including effective cost control, discussed elsewhere in
this preamble. In addition, the new rule carves out some of the
highest cost cases (eg. trauma and burns) from the per diem
reimbursement amount. The additional surgical reimbursement,
the carve outs, and the stop-loss provision should compensate
for any alleged need for additional reimbursement based on
case mix, case complexity, or length of stay.
Analysis of the 1994-1995 hospital contracts and summaries
revealed that only 97 of the 1,321 per diem contracts contained
some form of tiered per diem for surgical admissions. A per
diem rate is said to be "tiered" when there is a difference
in reimbursement based on which day of the hospital stay is
being reimbursed. Supporters of tiering of surgical per diem
rates base the need for tiering on the contention that more
hospital resources are expended on the day of surgery than
on the following days. The Commission chose not to use
tiered per diems in this ACIHFG because, in the 1994-1995
hospital contracts and summaries received by the Commission,
tiering was not the predominant method of utilizing per diem
reimbursements. The Commission has no information to
indicate that the per diem rates in the non-tiered managed
care contracts do not represent services with various lengths
of stay and various types and severity of injury/illness, and,
in fact, believes that they do. As only 4.0% of the 1994-
1995 hospital contracts carve out trauma, consideration of
front loaded expense and severity must have been factors
in negotiating the contract and thus in their negotiated per
diem rates, and thus in the per diem rates adopted by the
Commission. However, if there is front loaded expense and
severity not accounted for in the hospital contracts, other
provisions in the rule as adopted by the Commission will
compensate for this, as they increase actual reimbursement.
(See discussions elsewhere in this preamble regarding the
exemption of certain small hospitals, stop-loss, carveouts, an
addition of approximately 7.0% to the average surgical rate
found in the 1994-1995 per diem contracts, and outpatient
services.) The Commission concludes that tiered surgical rates
are not necessary for a rate to be fair and reasonable, or to
ensure access to quality health care. Because the average
length of stay for surgical cases has declined on the average to
be similar to surgical lengths of stay for managed care contracts,
there is no need for a tiered per diem as a device to limit the
lengths of stay.
The review of the information from the 1994-1995 hospital
contracts and summaries received by the Commission revealed
a variance in per diem reimbursements among hospitals. It
has been suggested to the Commission that variations among
contract rates is linked to hospital labor expenses, due to
the fact that such expenses make up a major portion of total
hospital expenses. Labor costs across regions as set out in
the Bureau of Labor Statistics average hourly wage index for
Texas metropolitan statistical areas (MSAs) were compared
with the average hospital per diem rates contained in 1994-
1995 hospital contracts for hospitals in the same region. No
correlation between higher labor costs and higher per diem
contract rates was observed; i.e. the higher per diem rates
were not in the areas with higher labor costs. In fact, in some
regions, there was a negative correlation-a region with a low
wage index and very high managed care contract rates.
To further evaluate the variances in managed care contract
rates, the Commission identified hospitals that are in the same
chain, and looked at the contract rates for different hospitals
contracting with the same company in the same MSA; for the
same hospital contracting with the same company in different
MSA’s; and for the same hospital contracting with different
companies in the same MSA. The analysis revealed that there is
no consistency among hospitals in the same chain of hospitals
which are contracting with the same company in the same MSA;
there is no consistency among a specific hospital’s contracts
with the same company in different MSA’s; and there is no
consistency among a specific hospital’s contracts with different
companies in the same MSA. While there may be some basis or
explanation for the variation in contract rates across the state,
it is not differences in geographic location.
Hospital type and hospital bed size were also compared with
the hospital per diem rates contained in the 1994-1995 hospital
contracts. No factor was found which explained the reason
for the differences in per diem contract rates. Differences
which may be attributable to hospital and community size
have been recognized and accounted for by the exemption
for hospitals with 100 or less licensed beds located in a
population center of less than 50,000 people from the per diem
reimbursement rates in the new ACIHFG. (See discussion of
exemption elsewhere in this preamble.) Differences in levels
of care provided by some hospitals have been recognized
and accounted for in the new ACIHFG by "carving out" or
exempting from the per diem reimbursement rates, ICD-9 codes
for trauma, burn and HIV cases. Other provisions in the
new rule also serve to increase actual reimbursement. (See
also, relevant discussion elsewhere in this preamble regarding
increased reimbursement for surgical cases, stop-loss, carve
outs, and outpatient services.) The Commission therefore
concludes that regional rate variation is not necessary for the
adopted rates to be fair and reasonable, or to ensure access to
quality health care. Averaging minimizes the effect of outliers
in the data because most rates were closer to the average
than to either the higher or lower rates, because the lowest
rates may not accurately reflect hospital economic factors for all
the hospitals with greater rates and because a reimbursement
based on an average rate will be a greater incentive for
maintaining access to quality health care than use of the lowest
rates.
Some commenters questioned how the new rule accounted
for inflation in its reimbursement rates and advocated that an
automatic adjustment be built into the ACIHFG. Inflation factors
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are not the same each year, and in fact they can indicate
decreases as well as increases in costs. Such factors cannot
be accurately predicted into the future, and the Commission has
not included an automatic predetermined future adjustment in
the reimbursement rates provided in the ACIHFG.
A number of commenters advocated use of the Bureau of Labor
Statistics’ (BLS) Consumer Price Index (CPI) for Medical Care
Services as the basis for measuring appropriate changes in
hospital reimbursement rates from year to year. THA used
the CPI in its models to adjust what it contended are hospital
charges and costs. According to the BLS the Medical Care
Services CPI is a reflection of household expenditures for
health insurance premiums as well as for out-of-pocket medical
expenses. The Medical Care Services CPI does not include
employer- paid health insurance premiums nor government-
paid health care services such as Medicare. Whereas the
Medical Care Services CPI may be a valid indicator of price
change for some consumer expenditures, it is not necessarily
indicative of hospital costs. As a result, the application of
the Medical Care Services CPI as a measure of inflation in
what it costs a hospital to provide services is suspect. A rise
in consumers’ out-of-pocket expenditures for health insurance
premiums and medical expenses may be an indication of things
such as a change in the way health care is paid for, a transfer
of certain costs to the consumer, or the influence of managed
care on the health care market. However, a rise in the Medical
Care Services CPI does not necessarily indicate that hospitals
should receive greater reimbursements. In view of this, the
Commission did not directly use the Medical Care Services CPI
to determine hospital reimbursement rates in the ACIHFG.
Nonetheless, the Medical Care Services CPI is commonly used
as an indicator of inflation in costs to provide medical services
and if applied, the hospital reimbursements in the new ACIHFG
are sufficient to account for the inflation of 12% reflected
in the CPI for the period from 1993 to 1996, and the new
ACIHFG’s estimated 17.4% increase over rates contained in
the previous ACIHFG (which percentage does not account for
any possible increased reimbursement due to the exemption
of small hospitals located in a population center of less than
50,000 people) is just under the Medical Care Services CPI of
18% for the period 1993 to 1996.
In addition, preliminary analysis of the approximately 300 per
diem managed care contracts for the period October 1995
through October 1996, which have been received by the Com-
mission indicates that with the exception of a few contracts,
there was little or no change in the average per diem reim-
bursement rates ($863 medical per diem, $1,015 surgical per
diem, and $1,537 ICU per diem) when compared to the av-
erage per diem rate of the contracts and summaries obtained
earlier by the Commission. This preliminary analysis also indi-
cates the total number of newer contracts that have per diem
rates is increasing. In addition, a comparison of the averages
of the newer contracts to the earlier contracts for the same hos-
pital(s) indicates that 52.6% of these hospitals have more per
diem contracts than before. A comparison of the newer contract
rates to the earlier contract rates for the same hospital(s) shows
that of the 692 per diem rates in the newer contracts 84.96%
of the per diem rates were either reduced, stayed the same, or
increased by less than 10%. Based on the comparison to infla-
tion rates and the rates in the more recent contracts that have
been analyzed, the Commission concluded that an overall fu-
ture inflation adjustment is not necessary for the adopted rates
to be fair and reasonable rates for these hospitals or to ensure
access to quality health care for injured workers by ensuring
that hospitals will continue to treat workers’ compensation pa-
tients. However, out of an abundance of caution to ensure ac-
cess to quality surgical hospital care to injured workers, and as
an additional protection to ensure fair and reasonable rates for
surgical cases, the Commission increased the surgical per diem
reimbursement rate in the adopted ACIHFG from the per diem
contract average surgical rate of $1,045 per day to $1,118 per
day. The Commission utilized its expertise and experience to
increase the surgical rate from the amount in the proposed rule
to achieve a proper balance of the statutory standards, includ-
ing effective cost control, discussed elsewhere in this preamble.
The Center for Health Care Industry Performance Studies’
1996-1997 Almanac of Hospital Financial and Operating Indica-
tors (as reported in Medical Benefits, October 30, 1996) reports
that U. S. hospitals in high managed care markets realized sig-
nificant improvements in profitability during 1995 and are more
profitable than hospitals that operate in lower managed care
markets. In addition, the Almanac reports that profitability in the
hospital industry reached a five-year high in 1995. This publica-
tion presents information on hospital performance in 1995 and
reviews performance measures for the past five-year period.
The U.S. Prospective Payment Assessment Commission, a
federal advisory panel, voted in January of 1997 to recommend
no change in Medicare payment rates for hospitals ( Times,
January 19, 1997) The Commission concluded that hospitals
had effectively controlled their costs, so that existing Medicare
rates were generally adequate. Spokesmen for the advisory
panel indicated that its recommendation would not harm the
quality of health care or access to care for beneficiaries in the
Medicare program. They indicated that Medicare hospital costs
have been declining while Medicare payments have increased
at a moderate rate, favorably affecting the profitability of the
hospitals’ Medicare business. In fact, the advisory panel’s
figures show that the operating expense for each Medicare
patient has actually declined in the three year period of 1993
through 1995. The article states that the cost of medical care,
as measured by the CPI, rose last year by just 3.0%, the
smallest amount in three decades, and the first time since 1980
that medical prices rose less than the overall index. In addition,
the article reports that economists told Congress last month
that the CPI tends to overstate inflation. The advisory panel’s
recommendations and data and the statements regarding CPI
inflation figures and medical care inflation provide additional
indicators of why an overall future inflation factor is not justified
for the adopted rates.
After determining what the per diem rates would be, based
on the 1994-1995 hospital contracts, the Commission wanted
to compare those rates to Medicare rates. Because hospitals
do a large volume of Medicare services and accept Medicare
payment rates, the Commission believes that Medicare rates
are fair and reasonable payment for Medicare patients, and
ensure Medicare patients access to quality health care. The
Medicare fee program is also designed to achieve effective cost
control, another statutory objective the Commission must try to
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meet in its own fee guidelines. Finally, the Commission believes
that Medicare patients are persons of an equivalent standard of
living to workers’ compensation patients. Studies show that
Medicare patients are of an equivalent standard of living to
workers’ compensation patients. The studies were performed
by Research and Planning Consultants, Inc. and by Dr.
Ronald T. Luke, Ph.D. J.D. who provide economic and public
policy analyses to numerous public and private sector clients
in health care matters including managed care organizations
and who provide health cost management services with special
attention to workersþ compensation medical care cost. The
most recent study noted that managed care has become the
dominant form of health care coverage for U.S. workers. That
study, also, noted that many low skilled and low paying jobs
do not carry health insurance benefits and, therefore, workers
covered by managed care plans have an equal or higher living
standard than workers in general. The study utilized extensive
health care literature and information. Therefore, the Medicare
population is at least of an equivalent standard of living, and
rates paid on their behalf for medical services are relevant to
fair and reasonable rates for workers’ compensation patients.
For these reasons, it is relevant to consider estimated Medicare
per diem rates. No hospital is required to participate in the
Medicare program. The fact that hospitals accept Medicare
rates (particularly for-profit hospitals), and the fact that Medicare
reimbursements make up 40% of the gross patient revenue for
Texas hospitals also indicates that Medicare rates are fair and
reasonable.
To compare the ACIHFG rates proposed in the July 26, 1996
Texas Register with Medicare rates, the Commission again
enlisted the expertise of Milliman and Robertson, Inc. A copy of
this actuarial report is available for inspection at the Commission
offices. Milliman and Robertson performed an actuarial study
which calculated the estimated per diem rates at 1996 Medicare
payment levels for five Medicare diagnostic related groups
(DRGs 214 Back and Neck Procedures with complications, 215
Back and Neck Procedures without complications, 219 Lower
Extremity and Humerus Procedure except Hip, Foot, Femur Age
>17 without complications, 231 Local Excision and Removal
of Internal Fixation Devices except Hip and Femur, and 243
Medical Back Problems). An analysis of TWCC’s database
shows that these five DRGs would have been the top five
DRGs and would have accounted for approximately 60% of
workers’ compensation inpatient hospital payments in calendar
year 1995 if a DRG descriptor were applied to Texas workers’
compensation cases that year. The Milliman and Robertson
study calculated Medicare per diem equivalent rates by starting
with the 1996 Medicare base rate for each of 21 selected
Texas cities representing the major metropolitan areas within
the Texas Department of Health regions (Abilene, Amarillo,
Austin, Beaumont, Brownsville, Corpus Christi, Dallas, El Paso,
Fort Worth, Galveston, Houston, Longview, Lubbock, McAllen,
Odessa/Midland, San Angelo, San Antonio, Tyler, Victoria,
Waco, and Wichita Falls) and multiplying this base rate by the
1996 Medicare weight that is published in the Federal Register
for each of the five chosen DRGs. The product of the Medicare
weight and the base rate is the case rate. The case rate is
divided by the Medicare average length of stay as published in
the Federal Register to arrive at the estimated Medicare-based
per diem amounts. This study concluded that the July 26, 1996
proposed ACIHFG per diem rates for surgical cases of $1,026
(with the carve out of implantables and a stop-loss threshold
of $50,000) is similar to the Medicare reimbursement rates
for DRGs 214 and 215 and consistently higher than Medicare
reimbursement for DRGs 219 and 231. The medical per diem
of $857 in the July 26, 1996 proposal of the ACIHFG averages
about 80% higher than the calculated Medicare equivalent per
diem for DRG 243.
For DRG 214, the estimated Medicare per diems ranged from
$924 to $1,123, with the average being $1,014. Only two of the
twenty-one estimated rates for DRG 214 were slightly higher
than the $1,118 surgical rate adopted by this rule.
For DRG 215, the estimated Medicare rates ranged from $927
to $1,127, with the average being $1,017. Again, only two of
the 21 estimated rates for DRG 215 were slightly higher than
the $1,118 surgical rate adopted by this rule.
For DRG’s 219 and 231, none of the estimated Medicare per
diem rates was greater than $1,118. The average estimated
rate for DRG 219 was $876, with the highest estimated rate
being $148 less than $1,118. The average estimated rate for
DRG 231 was $863, with the highest estimated rate being $162
less than the $1,118 rate adopted by this rule.
For DRG 243, none of the estimated Medicare per diem rates
was greater than $870. The average estimated rate was $465,
with the highest estimated rate being $355 less than the $870
adopted by this rule for medical cases.
The rates adopted in this rule are greater than the rates con-
tained in the July 26, 1996 proposal of the ACIHFG. The esti-
mated Medicare per diem rates should not be compared with
the reimbursement provided solely by the per diem rates in the
adopted ACIHFG. The carve outs provided in the rule allow
receipt of reimbursement additional to the per diem rate, and
should serve to make hospital reimbursement for workers’ com-
pensation in all instances higher than the estimated Medicare
per diem rates for the five DRG’s.
The Milliman and Robertson actuarial study concluded that
the $50,000 stop loss threshold to a large extent offsets
any possible additional Medicare reimbursement for outliers.
The study also noted that in certain cases Medicare has
additional payment rates for disproportionate share and indirect
medical education. No adjustment to Milliman and Robertson’s
estimated Medicare equivalent per diem was made for these.
The study concludes that the Medicare per diem amounts
are probably overestimated because Medicare-age patients
may have more complexity of care than similar cases. The
methodology did adjust for Medicare length of stay. The
actuaries conclude that, if both LOS and the Medicare Index
were adjusted to reflect Texas workers’ compensation cases,
the per diems would be similar to those calculated. In addition,
since the July 26, 1996 proposal, numerous "carve outs" or
exemptions from the per diem rates have been added, the
surgical per diem rate has been increased, and the stop-loss
threshold has been lowered, which increases the ACIHFG
reimbursements. This study shows that, for the five DRGs
studied, under the per diem reimbursements contained in the
July 26, 1996 proposed ACIHFG (and therefore in the adopted
rule which increased the rates and decreased the stop loss
threshold from the July 26, 1996 proposal), hospitals will receive
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higher reimbursement for workers’ compensation patients than
they do for Medicare patients. This reinforces the Commission’s
conclusion that the per diem rates derived from the managed
care contracts are fair and reasonable, will ensure access to
quality medical care, will achieve effective cost control, and
will not pay in excess of the amount that would be paid for
similar treatment of non-workers’ compensation patients of an
equivalent standard of living. No additional adequate data
was received from commenters or other sources to assess
the propriety of utilizing a DRG- type methodology. The
Commission has insufficient data at this time to determine
whether use of DRG weights with a per diem system would be
feasible or appropriate, especially given probable differences in
complexity of case questions in the Medicare population where
DRG reimbursement is used.
The public benefit expected as a result of adoption of the
new rule is as follows. The Commission will comply with the
statutory standards and objectives requiring the adoption of fair
and reasonable rates.
Persons required to pay for inpatient hospital services, including
employers, insurance carriers, the State of Texas and local
governments, will pay fair and reasonable amounts for workers’
compensation claimants which are similar to that paid for other
patients and provide effective medical cost control.
Hospitals will receive a fair and reasonable amount in compli-
ance with the statute for inpatient admissions.
Claimants will have access to quality health care services.
The guideline will be updated to provide for reimbursement
amounts implementing medical cost containment measures
designed to assure quality of medical care as required by the
Texas Workers’ Compensation Act.
It is anticipated that clear, fair guidelines will minimize disputes
and encourage prompt payments to hospitals.
Concurrent with this adoption of §134.401, the Commission
adopts the repeal of §134.400 of this title, the rule adopting the
previous (1992) Acute Care Inpatient Hospital Fee Guideline
(ACIHFG). Comments were received on the proposed new
Acute Care Hospital Fee Guideline from: the Texas Hospital
Association; Scott and White Hospital; Texas Association of
Business & Chambers of Commerce; Patient Advocates of
Texas; Business Insurance Consumers Association of Texas;
Parkland Memorial Hospital; American Insurance Association;
Resource Recovery Consultants; Alliance of American Insurers.
Comments expressing general support for the new rule were
received from the following groups: Business Insurance Con-
sumers Association of Texas; the American Insurance Associ-
ation; and the Alliance of American Insurers.
Comments expressing general opposition to the new rule were
received from the following groups: the Texas Hospital Asso-
ciation; Scott & White Hospital; Texas Association of Business
& Chambers of Commerce; Parkland Memorial Hospital; and
Resource Recovery Consultants.
Comments that did not specifically register a "for" or "against"
position on the proposed rule were received from Patient
Advocates of Texas.
Documents were also received in the form of questions. The
Commission responded to the questions to the extent that the
issues raised were clear, although the Commission was not
obligated to do so, as the questions do not constitute comment.
Summaries of the comments and commission responses are as
follows.
COMMENT: Several commenters addressed the exemption of
hospitals with 100 or less licensed beds from the rule. Several
commenters recommended exempting from the ACIHFG acute
care hospitals with 100 or less licensed beds located outside
a Metropolitan Statistical Area (MSA) or located in a rural area
with reimbursement to be at a fair and reasonable rate, discour-
aging urban hospitals from reorganizing into smaller entities. A
commenter suggested that the Commission create a code to be
placed on the UB-92 and require that exempt hospitals stamp
or electronically print this identifier on bills. A commenter sug-
gested publishing a list of hospitals with 100 beds or less. A
commenter questioned the justification for the changes, the ref-
erence in the preamble to the exemption as "essentially mean-
ingless," and the implication that the exemption will be removed
when the rule is adopted.
RESPONSE: The Commission agrees in part. The new rule
exempts from its provisions hospitals which have 100 or less
licensed beds and which are located in a population center of
less than 50,000 people. These hospitals are to be reimbursed
at a fair and reasonable rate. Previous §134.400 of this
title exempted "small/rural" hospitals from the reimbursement
provisions of the guideline. A "small/rural hospital" was defined
in previous rule §134.400 as an acute care hospital having fewer
than 100 beds and less than $1,000,000 total annual revenue
as determined by an audited financial statement from the prior
fiscal year. Under this definition, so few hospitals qualified
for the exemption that it was essentially meaningless. The
exemption in new §134.401 is specific and definite and excludes
from the per diem rates hospitals with 100 or fewer beds located
in a population center of less than 50,000 people. With the
exception of several small hospitals (each in population centers
of 50,000 or more people) in the list of hospitals receiving the
top 80% of workers’ compensation reimbursement in 1994,
contracts were not requested from hospitals which included
the remaining 20% of workers’ compensation reimbursement
due to the small number of workers’ compensation cases
handled by such hospitals. The hospitals in the top 80% of
workers’ compensation reimbursement for 1994 did not include
hospitals in population centers of less than 50,000 people.
The Commission had insufficient data regarding the differing
circumstances of hospitals in population centers of less than
50,000 people and the effect of these circumstances on the
costs and payment rates of such hospitals. The Commissioners
wished to protect and preserve the access to local hospitals for
an injured worker who lives or works in a population center
of less than 50,000 people. In addition, the Commissioners
sought to avoid encouraging hospitals in population centers of
50,000 or more people to reorganize into smaller entities to seek
exemption from the per diem reimbursements in the ACIHFG
based upon the 100 or less licensed beds exemption. Finally,
while hospital payment data was utilized to determine average
payment and to reflect competition in the hospital marketplace
in population centers of 50,000 or more people, such data
ADOPTED RULES July 4, 1997 22 TexReg 6285
was not obtained for population centers of less than 50,000
people. The list of hospitals which received approximately
80% of the total workers’ compensation reimbursement paid
to hospitals in 1994 included one hospital which had 100 or
less licensed beds in a population center of 50,000 or more
people. In 1995 the number of 100 or less bed hospitals in
such population centers on this list increased to three. All
of these hospitals on the list of top workers’ compensation
reimbursement recipients were located in population centers
of greater than 50,000 people, and the average of their per
diem contract rates was significantly less ($772 medical, $842
surgical in 1995; $822 medical, $908 surgical in 1996) than
the rates contained in the adopted ACIHFG. Hospitals with 100
or less beds located in population centers of 50,000 or more
persons operate in the same competitive environment as larger
hospitals in the same or adjacent population centers of 50,000
or more persons and therefore, to meet such competition, must
adjust what they are willing to accept as payment for similar
services accordingly.
The exemption of hospitals with less than 100 licensed beds
located in a population center less than 50,000 people allows
these hospitals to be reimbursed on a case by case basis
ensuring access to care regardless of where an injured worker
lives or works in Texas. Because there are sparely populated
counties within MSA’s, the Commission opted for the "located
in a population center of less than 50,000 people" criteria rather
than "outside a Metropolitan Statistical Area," as a more precise
description of the local hospitals in small communities that were
of concern regarding access to care and which it intended to
exempt from the ACIHFG. The size of a population center is
to be determined from the most recent Decennial Census of
Population by the Bureau of the Census, U.S. Department of
Commerce.
Reimbursement for these exempted hospitals is to be at a
fair and reasonable rate. The exemption will ensure fair and
reasonable rates for these hospitals and ensure access to
quality health care for injured workers by ensuring that the
exempted hospitals will continue to treat workers’ compensation
patients.
The Commission disagrees that it should require carriers to
annotate billing forms to designate hospitals with less than 100
beds, because this information is already available. In addition,
stamping or electronic imprinting would be a burdensome
requirement for providers that deviates from standard billing
practices. A list of hospitals with 100 beds or less can be
obtained from the Texas Department of Health, Bureau of
State Health Data and Policy Analysis, 1100 West 49th Street,
Austin, Texas 78756-3199 (telephone number (512) 458-7347).
This list can be used by insurance carriers to program their
computers to flag small hospitals while they are programming
other modifications as a result of the new ACIHFG. Since the
Texas Department of Health already has this list available,
additional lists by the Commission would duplicate services and
be an inefficient use of state resources.
The Commission disagrees that there was an implication that
the exemption would be removed, in fact it has been adopted
with changes to the proposal.
COMMENT: A commenter felt that the statement in the guide-
line that services rendered prior to the effective date of the rule
shall be subject to the ACIHFG in effect at the time services
were performed, is contradictory to the Texas Supreme Court
decision voiding the rule and voids the hospital’s opportunity to
appeal the determination of fair and reasonable reimbursement
of claims processed under §134.400.
RESPONSE: The Commission agrees that the sentence "Med-
ical and/or surgical inpatient services rendered prior to the ef-
fective date of this rule shall be subject to the ACIHFG in effect
at the time the services were rendered should be deleted from
subsection (a)(1)."
COMMENT: A commenter supported use of the Medical Fee
Guideline (MFG) for reimbursement of outpatient services such
as physical therapy, radiological studies and laboratory studies
and suggested defining fair and reasonable to include the
application of the MFG to outpatient services The commenter
stated that application of the MFG to outpatient services would
encourage hospitals to provide these services consistent with
the statutory standards to ensure that the fee guidelines are fair
and reasonable, and encourage effective and efficient medical
cost control in order to ensure the injured workers receive
quality health care. Another commenter supported hospital
reimbursement for outpatient services outside the MFG at a
fair and reasonable rate because hospitals encounter higher
expense in providing these services (due partly to state and
federal requirements, staff educational requirements, safety and
fire requirements, hours of operation, on-call requirement and
similar hospital unique needs that are required to meet national
accreditation standards) than physicians’ offices or outpatient
clinics. A commenter suggested reimbursement for MRI/CAT
scans to be in accordance with the Medical Fee Guideline
except in cases of emergency services that do not result in
an inpatient admission.
RESPONSE: The Commission disagrees that outpatient ser-
vices should be included in this Acute Care Inpatient Hospital
Fee Guideline. The Commission also disagrees that outpatient
services and MRI/CAT scans should be reimbursed at Medical
Fee Guideline rates. The Commission agrees that outpatient
services and MRI/CAT scans should be reimbursed at fair and
reasonable. The Commission does not at this time have suffi-
cient data to set reimbursements regarding outpatient services
provided in a hospital setting and as a result, cannot at this time
confirm or dispute the contention that the costs of outpatient ser-
vices are indeed different when provided in a hospital. Because
reimbursement for typical outpatient services at the Medical Fee
Guideline rates could affect access to services and quality of
care for injured workers, the suggestion that such services be
reimbursed at the Medical Fee Guideline rates has not been
incorporated into the ACIHFG. These services are to be reim-
bursed at a fair and reasonable rate. This will ensure access
to quality health care for injured workers by providing that hos-
pitals receive fair and reasonable reimbursement for outpatient
workers’ compensation patients. Reimbursement for outpatient
services is planned to be addressed in a future outpatient fee
guideline after further study.
See also, relevant discussions elsewhere in this preamble,
including discussion of outpatient services.
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COMMENT: A commenter suggested the rule specifically define
why other facilities are not subject to the rule and state that the
guideline is not to be applied except where the rule intended.
RESPONSE: The Commission disagrees that further definition
of the ACIHFG’s application is necessary. The ACIHFG
specifically states in subsection (a)(1) that it applies to acute
care inpatient hospital stays. The Commission has other
guidelines in development that will apply to other facilities. The
rule is specific regarding the exemption of hospitals located in
a population center of less than 50,000 persons and which
have 100 beds or less and subsections (a)(2)-(5) specifically
address reimbursement for other facilities/services until such
time as specific guidelines are developed for those facilities/
services which provide for fair and reasonable reimbursement
according to the statutory standard set out in the Texas
Labor Code. Insurance carriers are to provide reimbursement
for those other facilities/services in accordance with those
standards. Providers who disagree with the amount they are
reimbursed may seek dispute resolution through the Medical
Review Division of the Commission. Only acute care inpatient
hospital services will be reimbursed within the per diem rate
structure in the ACIHFG because this guideline was developed
to regulate only acute care inpatient stays and the research
performed only pertained to acute care inpatient hospital stays.
Therefore, this guideline does not apply to other types of facility
services. The rule itself does not need to explain why certain
facilities are not subject to the rule.
COMMENT: A commenter supported the requirement that
payment be the lesser of the per diem, the amount billed, or
the contracted amount.
RESPONSE: The Commission agrees.
COMMENT: Commenter disagrees with the elimination of the
requirement for hospitals to attach a copy of the invoice for
durable medical equipment and implantables. The commenter
states it is difficult for carriers to determine the cost to the facility
without the invoice.
RESPONSE: The Commission disagrees. Attaching invoices to
the bill for implantables, orthotics, and prosthetics requires addi-
tional time and expense for hospitals. TWCC believes there is a
need for a determination of cost for implantables, orthotics, and
prosthetics to a hospital. This need however, is outweighed by
the significant burden to hospitals to continue this requirement.
Therefore, this is no longer a requirement. Alternative ways for
determining costs are available for insurance carriers. Hospitals
and insurance carriers may develop a cooperative arrangement
to obtain cost data when necessary for implantables, orthotics,
and prosthetics. Even though invoices are not required by this
guideline, the insurance carrier still has the option of auditing
the bill from a health care provider and requesting additional
documentation, records or information related to the treatments,
services, or the charges billed. Insurance carriers are expected
to not require these for all implantables, orthotics, and pros-
thetics and to confine it to those situations where the insurance
carriers believe it is necessary to determine the cost from in-
voices.
COMMENT: Commenter questioned the definition of "per dose"
as used in subsection (c)(4)(C). Commenter stated that a
detailed audit of the sometimes lengthy bill would be required to
identify a drug billed at greater than $250, as lengthy, itemized
hospital bills are generally sorted by date of service rather than
by type of service and frequently includes a charge for a drug
on one day and a credit for the drug of a subsequent day.
A detailed audit may increase administrative costs and in turn
increase the overall cost impact of these carve outs.
RESPONSE: The Commission agrees that subsection (c)(4)(C)
should be clarified. The subsection has been revised to read
"$250 charged per dose". This change clarifies that it is the
charged amount that determines the carved out applicability.
The following sentence will also be added to further clarify
the subsection. "Dose is the amount of a drug or other
substance to be administered at one time." The $250 charged
per dose would be reflected as a line item charge on the
detailed bill by the hospital. The Commission agrees that
auditing bills for pharmaceuticals greater than $250 per dose
could increase administrative costs. However, cases where
pharmaceuticals are greater than $250 per dose are anticipated
to occur infrequently. Based on an analysis conducted by staff
of 1994-1995 hospital contracts and summaries received by
the Commission, the pharmaceuticals carved out by name from
those contracts are generally prescribed for cases of oncology,
HIV, cardiac, neonatal, pregnancy, and infant care, which rarely
occur in workers’ compensation. Therefore, staff anticipates
that since the occurrence of pharmaceuticals greater than $250
will be infrequent, any additional administrative costs will have
little or no effect on the system.
COMMENT: Commenter expressed concern that the ICD-9
diagnosis codes listed in subsection (c)(5)(A) and (B) include
diagnosis codes that do not require specialized care or services
of increased intensity. The identified trauma codes include
diagnoses such as finger or toe fractures, dislocations, sprain/
strains, simple contusions, and superficial injuries. The burn
codes include all severities of burns, including those involving
limited body surface areas or those of little more severity than
to cause erythema. The commenter suggested that a clear
definition be provided and that the list contain only ICD-9 codes
that require specialized care or services of increased intensity.
RESPONSE: The Commission agrees that the span of ICD-
9 diagnosis codes indicated in subsection (c)(5)(A) and (B)
includes codes for relatively minor injuries, but disagrees that
carved out ICD-9 codes should be specifically listed. It would
create an undue administrative burden to list separately all
codes which might be used as a primary diagnosis. Nearly
all ICD-9 codes in the 800-19959 series require fourth or fifth
digit subclassification to fully identify the location and severity of
trauma. This expands the actual number of codes in the series
to more than a thousand, most of which clearly justify hospital
admission. The listing of these carved out trauma and burn
codes as a range rather than attempting to determine which
codes should be included in a specific list is the most efficient
method of identifying these carve outs for the Commission,
hospitals, and carriers and is also less administratively costly.
The inclusion of codes for less severe injuries in this range of
codes identifying carve outs will not present a problem because
these codes represent conditions which, by themselves, proba-
bly would not require admission for inpatient hospital treatment.
While these codes could be used appropriately to classify ad-
junct or secondary diagnoses, they would be inappropriate to
ADOPTED RULES July 4, 1997 22 TexReg 6287
use for coding a primary diagnosis, that is, the condition re-
sponsible for the greatest portion of the overall length of stay.
Consequently, codes for less severe injuries should not appear
as the primary diagnosis on a properly prepared UB-92 submit-
ted for payment of inpatient expenses and therefore, would not
be confused as a case which is carved out of the ACIHFG.
In addition, the incidence of miscoding a less severe injury
as the primary diagnosis occurs infrequently. A review of
calendar year 1995 payment data showed that UB-92s with
a minor injury code in first position comprised only 2.4%
of trauma- related (ICD-9 codes 800-19959) cases. These
cases accounted for only 1.05% of reimbursements for trauma-
related hospitalizations and for only 0.09% of payments for all
inpatient reimbursements during the year. After further review
of selected bills with minor injury codes listed as the primary
ICD-9 diagnosis code, additional ICD-9 codes for more severe
conditions (e.g., first position: 942.14, first degree burn of trunk;
second position: 945.24, second degree burn of lower leg; third
position: 948.00, third degree burn covering less than 10% of
the body surface) were specified on those same bills.
COMMENT: Commenters disagreed with the lowering of the
stop-loss threshold at this time and suggested that it be set at
$50,000 and be reassessed when the impact of carve outs is
determined. Both the stop-loss and the carve outs are designed
to identify unusually expensive treatments and services and the
two will overlap to some degree. If both are changed at one
time, it will be difficult to know the impact of either change on
its own.
RESPONSE: The Commission disagrees that the stop-loss
threshold should be raised to $50,000. Review of the 1994-
1995 hospital contracts and summaries received and analyzed
by the Commission revealed that the average stop-loss thresh-
old contained in those contracts was $39,524. Based on this av-
erage, the stop-loss threshold amount in subsection (c)(6)(A)(i)
has been set at $40,000. Insufficient data exists to determine
what changes, if any, would need to be made to the per diem
rates if the stop-loss was set based on something other than
the average market based amount in the managed care con-
tracts. The Commission disagrees that the effects of stop-loss
and carve outs in the ACIHFG will overlap. Stop-loss applies
only to those ICD-9 diagnosis cases that are not carved out.
Therefore, this does not create an overlap and analysis will be
possible for each factor. In the case of pharmaceuticals carve
outs and carve outs identified by revenue codes, the whole bill
is paid according to stop-loss provision if the stop-loss threshold
is reached. Therefore there will be no overlap between carve
outs identified by pharmaceuticals carve outs and carve outs
identified by revenue codes and stop-loss, allowing analysis of
each factor.
See also, relevant discussions elsewhere in this preamble,
including discussion of stop-loss provision.
COMMENT: A commenter supported the carve outs included
in the ACIHFG. Another commenter agreed with the carve
out reimbursement as long as administrative costs do not
significantly increase when determining when the threshold is
met. In addition, this commenter suggested if a tiered per diem
rate for surgery was included in the guideline then carve outs
should be limited to the most difficult problems such as burn
and trauma. There may be some simple changes in the way
hospitals bill for these codes that the TWCC could require to
facilitate the administration of this carve out.
RESPONSE: The Commission agrees that carve outs should
be included in ACIHFG. Although initial administrative set up
costs for this guideline will be necessary for both insurance
carriers and hospitals, carve outs should not significantly impact
the administrative costs to the system. The Commission
expects that most of the information necessary to determine
reimbursement for carve outs will come directly from the UB-
92 form because ICD-9 codes which cover the trauma, burn,
and HIV carve outs, are listed directly on the UB-92. Revenue
codes are also directly listed on the UB-92 for MRI, CAT scans,
hyperbaric oxygen, blood and air ambulance. Review of the
itemized billing will only be necessary for a small number of
carve outs. A tiered reimbursement for surgery was not adopted
so review of carve outs in that context was not an issue.
COMMENT: Commenter stated that managed care contracts
are appropriate for determining workers’ compensation reim-
bursement and arguably required by the statute. Commenter
supported the use of managed care contracts as a measure of
acceptable reimbursement to ensure both quality of care and
to ensure that workers’ compensation does not pay more than
other payors. Another commenter expressed the opinion that
the justification set out in the preamble to the rule for using
the managed care contracts in setting rates is inadequate and
inconsistent with the reasoning stated in the Medical Fee Guide-
line preamble (21 TexReg 2388), representing a conflict in pol-
icy and questioned the Commission’s motive to use a basis
which resulted in the lowest reimbursement to different seg-
ments of health care providers. The commenter questioned why
utilization data was excluded from managed care contracts.
RESPONSE: The Commission agrees that managed care con-
tracts are appropriate for determining workers’ compensation
reimbursement for acute care inpatient hospital services. Dis-
cussion of use of managed care contracts and the addition of
approximately 7.0% to the average surgical per diem rate in
the 1994-1995 per diem contracts is presented in this pream-
ble. The Commission disagrees that using the managed care
contracts for setting per diem rates is inconsistent with the rea-
soning used in the development of the Medical Fee Guide-
line (MFG). The MFG establishes maximum allowable reim-
bursements for services provided by health care practitioners.
Managed care contract reimbursement rates for primary care
health care practitioners often are based on a capitation type
reimbursement method which usually does not provide specific
amounts for specific services. In addition, unlike acute care
inpatient hospital reimbursement data, the data utilized for the
MFG (§134.201) for the early 1990’s did not reveal that Medi-
care plus managed care reimbursements constituted a majority
of total reimbursements for non-workers’ compensation cases.
Because of this, data from managed care contracts with health
care practitioners was not utilized for development of §134.201
(MFG). Instead, fee for service data was utilized as the basis
for deriving the maximum allowable reimbursement amounts for
the MFG (§134.201). On the other hand, as described in detail
previously in this preamble, managed care contracts with hospi-
tals were determined to be the best indication of a market price
voluntarily negotiated for hospital services. The development of
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fee guidelines which comply with statutory standards requires
the careful analysis of available data and reimbursement op-
tions for the services to be covered by the guideline. The same
methodology may not be appropriate for every guideline. In an-
alyzing the managed care contract data it was observed that
managed care contracts included contracts for workers’ com-
pensation acute care, inpatient hospital stays where rates were
set at or below the lower per diem rates in the Commission’s
previous ACIHFG. Utilization data was not specified on any con-
sistent basis in the 1994-1995 hospital contracts and was not in-
cluded at all in some of those contracts. In addition, the across-
the-board inclusion of fair and reasonable reimbursement rates
for carved out services in the guideline plus the stop-loss pro-
vision provides substantial protection for a hospital with lesser
numbers of workers’ compensation patients.
COMMENT: Commenters contend that because by statute
workers’ compensation carriers cannot direct injured workers
to a particular hospital, the managed care contract rates are
not applicable to workers’ compensation. Commenters objected
to the use of managed care contract rates to set rates for the
ACIHFG because they contend that hospitals enter into contract
agreements with the expectation that payors will generate
additional admissions for the hospitals. Commenters stated that
these additional admissions would come as a result of financial
incentives or penalties encouraging selection of providers inside
the network and not through specific managed care contract
clauses. In addition, a commenter contends that hospitals
evaluate their HMO/PPO contracts on a regular basis and will
either modify or terminate those contracts that have not brought
a sufficient volume of business to the hospital to justify the price
discount in the contract.
RESPONSE: The Commission disagrees that the managed
care contracts are not applicable for determining Workers’ Com-
pensation reimbursement. Managed care contracts constitute
a valid base rate that reflects the marketplace for inpatient hos-
pital services as described in detail elsewhere in this preamble.
For those 1994-1995 hospital contracts for which full contract
language (rather than a summary of contract terms) was
provided to the Commission (1,320 actual contracts), only rarely
was any type of exclusivity language included which would
have required a patient to use the hospital(s) specified in a
contract. In addition, "steerage" of patients to a particular
hospital has markedly decreased as an important factor in
the determination of hospital contract rates as managed care
contracts are updated. Typically managed care organizations
contract with every hospital in an area. In response to
a previous proposal of this guideline, commenters pointed
out that, in the current market hospitals are rarely given an
exclusive contract because most hospitals cannot offer all
the services necessary, most contracts do not guarantee a
particular level of patient days or business, and contracting with
a particular plan is increasingly driven by the fact that a hospital
does not want to be excluded as one of the provider hospitals
in a plan rather than any probable increase in the number of
patients. The Commission’s experience and review of 1994-
1995 hospital contracts supports this. As the Commission
periodically reviews its guidelines, in the future, trends in
hospital reimbursement including changes in provisions in more
recent hospital contracts will be evaluated. If changes are
observed which reflect any reversal of the lessening importance
of "steerage" of patients to particular hospitals, that factor will be
evaluated and taken into consideration in revising the ACIHFG.
In addition, the fair and reasonable reimbursement provisions
for the "carve out" services and stop-loss provisions both
provide substantial protection to hospitals which need to provide
substantially greater than normal services to a smaller number
of patients.
COMMENT: Commenters objected to the Commission’s use of
managed care contract rates to set rates for the ACIHFG be-
cause they contend that workers’ compensation patients do not
receive similar treatment to patients enrolled in an HMO/PPO
plan. The commenters state that approximately 73% of work-
ers’ compensation patient admissions are surgical as opposed
to 28% of HMO/PPO admissions and therefore contend that
workers’ compensation patients receive, on average, more in-
tensive and more costly hospital services. Commenter stated
that the surgical per diem rates in many managed care con-
tracts are below the hospitals’ usual price for surgical services
because it is anticipated that any losses on the surgical ad-
missions will be more than offset by the payments received on
medical admissions. Commenter stated that hospitals consider
their aggregate costs and payments for services provided to
enrollees of the plan. Commenter believed that when the hos-
pitals treat HMO/PPO patients the hospitals probably will cover
their cost and make a small profit because of the money made
on the medical cases offsets the losses on the surgical side,
and this is not possible with workers’ compensation patients
because the majority of the admissions are surgical. The com-
menters recommend that the Commission establish rates that
reflect the type and complexity of services provided to workers’
compensation patients. Commenter stated that because many
managed care contracts may be for large groups or employ-
ees, hospitals may accept certain contracts based upon mem-
ber utilization of lower cost surgeries, medical admissions and
intensive care or cardiac care services. Commenter felt that
the managed care data complicates the issue because most
managed care admissions are medical, pediatric, and obstet-
rical. Another commenter stated that managed care contracts
are negotiated on a basis of a totally different population of pa-
tients. Commenter asked if hospitals were questioned about
this or if any data was reviewed, requested or analyzed relative
to this possibility and to determine utilization patterns, although
commenter did not state whether this should have been done
and if so why he believes that.
RESPONSE: The Commission disagrees that workers’ compen-
sation patients receive more intensive and more costly hospital
services than HMO/PPO patients. An actuarial study was per-
formed by the nationally recognized firm of Milliman and Robert-
son, Inc. and by actuaries with extensive experience in the typi-
cal case mix for workers’ compensation claimants and for man-
aged care payors. The study utilized case mix comparisons
provided by the Texas Hospital Association (THA) to the Com-
mission in support of the commenters’ position. However, Mil-
liman and Robertson found that the commenter’s position was
not only insupportable but that workers’ compensation patients
received, on the average, substantially less intensive and costly
service than the average managed care patient. Therefore the
rates in the new ACIHFG do reflect the type and complexity
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of services provided to workers’ compensation patients. See
the description of this study elsewhere in this preamble. Milli-
man and Robertson utilized categories of hospital services, in-
cluding four maternity categories, three mental health and psy-
choactive substance abuse categories, and four other hospi-
tal admission categories which were subdivided into medical,
surgical, rehabilitation and unclassified admissions. The Mil-
liman and Robertson analysis utilized the number of workers’
compensation cases for each category of service for January
through June of 1995 and the Medicare relative weight assigned
compared with a similar analysis of the number of cases for a
THA-supplied HMO/PPO case mix for the same period. When
compared by category, all eleven categories were less complex
for workers’ compensation cases than for managed care cases
as measured by Medicare weights. Milliman and Robertson
noted that there were very few workers’ compensation cases in
categories other than medical and surgical and concluded that
the complexity of medical admissions for workers’ compensa-
tion cases was just 79.9% of HMO/PPO cases unless rehabili-
tation cases were added to the medical cases in which case the
workers’ compensation cases would be 85.1.0% as complex as
HMO/PPO cases. In addition, the analysis found that Texas
workers’ compensation surgical cases were 79% as complex
as HMO/PPO surgical cases.
Testimony by hospital representatives at the public hearing
on the previous proposal of this rule revealed that generally
hospitals do not knowingly negotiate contract rates for any type
of service where the hospitals lose money in providing that
service.
The Legislature in Texas Labor Code §413.011 mandated
that the Commission establish fees which do not provide for
payment of a fee in excess of the fee charged and paid
for similar treatment of an injured individual of an equivalent
standard of living or by someone acting on that individual’s
behalf. This standard may not allow the Commission to
consider whether a fee to be paid under a contract was
established with reference to other fees set for the same
payor. If the fee is paid for similar treatment for managed
care patients, arguably the fee paid for workers’ compensation
claimants should be no higher under this statutory standard.
The Commission recognizes that absolute compliance with this
statutory standard may not always be possible, but believes
that the legislature intended it as a strong policy objective to
which the Commission should apply its judgement and expertise
when balancing all statutory standards and objectives. The
Commission has used its judgment and expertise in making its
decision to use averages of the per diem hospital rates in the
1994-1995 hospital contracts (with the addition of approximately
7.0% to the surgical per diem average) as a basis of the rates
in this ACIHFG.
In recognition of the types of cases which may occur more
frequently at one hospital than at another, the ACIHFG carves
out the majority of the highest cost cases (e.g. trauma and
burns) from the per diem reimbursement amount. These
carved out cases, the increased surgical per diem rate, and
the stop-loss provisions provide adequate compensation for
any additional reimbursement due for workers’ compensation
patients based upon a particular hospital’s possibility of a
disproportionate case mix, case complexity, or length of stay.
Hospitals were not questioned or surveyed regarding their
acceptance of contracts due to member utilization of low cost
surgeries, medical admissions and intensive care or cardiac
care services, because these factors are part of the private
negotiation process and would not normally be documented.
During the meeting of the ACIHFG Task Force information
was provided that indicated hospitals consider utilization when
negotiating contract terms, as a result, utilization has already
been accounted for in the contract rates.
COMMENT: Commenter questioned whether the Commission
made adjustments to managed care contracts rates for those
hospitals that provide a high level of services to injured workers.
The commenter also questioned the relevance of managed care
contracts to workers’ compensation if these contracts do not
provide for services to injured workers.
RESPONSE: The Commission agrees that cases which require
a high level of services should be taken into consideration in
setting rates and the adopted rule does so. In recognition of
the type of cases which may occur more frequently in workers’
compensation than in the other systems, the ACIHFG carves
out the majority of the highest cost cases (e.g. trauma and
burns) from the per diem reimbursement amount and provides
stop-loss reimbursement for cases with total audited charges of
which exceed $40,000. This, plus the addition to the surgical
per diem rate, should compensate for any alleged additional
reimbursement due for cases requiring a high level of services.
Some of the 1994-1995 hospital contracts included worker’s
compensation cases and approximately 1.3% of the contracts
were for workers’ compensation cases only. The reimburse-
ment rates specified for workers’ compensation cases in the
managed care contracts were at rates either at or below the pre-
vious ACIHFG (i.e., at rates significantly less than the adopted
new ACIHFG rates). The relevance of the managed care con-
tracts to the ACIHFG, whether the contracts included workers’
compensation cases or not, is demonstrated by the Texas De-
partment of Health’s 1995 report. The report shows that 40% of
gross patient revenue for Texas hospitals came from Medicare
and 33.3% came from third party payors, including payments
made pursuant to managed care contracts. Because third party
payors are the second largest payor group in terms of gross
patient revenue, the amounts paid to hospitals by third party
payors are relevant to determining fair and reasonable workers’
compensation reimbursements to hospitals.
Texas Labor Code §413.011, which provides that the Commis-
sion establish fee guidelines, specifies that those guidelines
may not provide for payment of a fee in excess of the fee
charged and paid for similar treatment of an injured individ-
ual of an equivalent standard of living or by someone acting
on that individual’s behalf. To comply with this legislative stan-
dard, the Commission reviewed the payments made for health
care services outside the workers’ compensation system. The
managed care contracts are directly relevant to the hospital fee
guideline rule-making proceeding.
Managed care contracts, which reflect voluntarily negotiated
market prices, are relevant to ensuring fair and reasonable
reimbursement [§413.011(b)]. They show rates a business (a
hospital) which voluntarily accepts patients is willing to accept
for provision of services.
22 TexReg 6290 July 4, 1997 Texas Register
Managed care contracts are relevant to achieving cost control
[§413.011(b)] because they offer negotiated services at lower
rates for the working age population, which is also the popu-
lation of workers’ compensation injured workers, as described
elsewhere in this preamble.
Managed care contracts are relevant to ensuring access to
quality care [§413.011(b)], because as voluntarily negotiated
rates, they reflect rates at which a hospital will continue to take
patients.
Managed care contracts are relevant to the statewide database
[§413.007] the Commission is required to maintain: a database
of charges, actual payments, and treatment protocols that
is sufficient to detect practices and patterns in charges and
payments and can be used in a meaningful way to control costs.
The managed care contract information is highly reliable; it was
obtained directly from the hospitals. Either copies of the actual
contracts were provided or certified summaries of information
from the contracts were provided by the hospitals.
COMMENT: Commenter questioned why the Commission did
not use diagnostically related groups (DRGs) as the basis for
reimbursement in the proposed ACIHFG and questioned if there
is an inherent flaw in using only broad categories of services
for per diem rates.
RESPONSE: Prospective payment methods, in addition to the
per diem method ultimately chosen, were among the alternative
reimbursement methods considered. Prospective payment
amounts can be determined by using diagnostic-related groups
(DRGs). The DRG method of reimbursement involves paying
the hospital a predetermined fee based upon the patient’s
diagnosis rather than for example the length of stay or specific
services provided. DRGs were not used as the methodology
for this ACIHFG for several reasons. First, while Medicare
utilizes DRGs, Medicare reimbursement rates for those DRGs
are not based upon market-driven forces and largely involve
non-working elderly patients who may require longer lengths
of stay and a higher percentage of co-morbidity. Second, the
percentage of the 1994-1995 hospital contracts utilizing DRG
methodologies was 10.8% and, therefore, would not be as
representative of the reimbursements as per diem contracts
which comprised 51.5% of the 1994-1995 hospital contracts.
Third, only about five out of the approximately 494 DRGs used
by other payors make up an estimated 60% of inpatient hospital
workers’ compensation cases. No data was received or could
be located which would indicate how the workers’ compensation
cases within these five DRG’S would be comparable to the
typical Medicare cases in terms of complexity and intensity of
care. Without such data, setting reimbursement rates within the
statutory standard would be extremely difficult, if not impossible.
The per diem rate methodology plus the carve out services
results in a more careful consideration of factors. In addition,
the Commission has not received data from hospitals based
upon DRGs because DRG designations are not reported on
bills received by the Commission and no additional adequate
data was received from commenters or other sources to further
assess the propriety of utilizing a DRG-type methodology. The
Commission has insufficient data at this time to determine
whether use of DRG weights with a per diem system would be
feasible or appropriate, especially given probable differences in
complexity of case questions in the Medicare population where
DRG reimbursement is used.
COMMENT: Commenter challenged the method used in the
actuarial study to compare Medicare reimbursement to workers’
compensation reimbursements. The commenter thought that
Medicare patients within the five DRGs mentioned in the study
would probably have an average length of stay in excess
of that for an injured worker. The commenter thought that
any conclusion in the study derived from a comparison of
DRG payments made by lump sum with the proposed per
diem amounts for the ACIHFG would have little meaning.
The commenter concluded that dividing a DRG payment by
the average length of stay for a Medicare patient, which is
higher, and then multiplying the result by the average length
of stay for an injured worker, which is lower, would seem to
be inappropriate. The commenter questioned the relevancy
of the study. The commenter also questioned how Medicare
payments can be compared only by considering the average per
diem and why the DRG data was not adjusted for diagnosis and
procedure codes and why Medicare grouper and pricer models
were excluded from those comparisons.
RESPONSE: The Commission disagrees that the methodolo-
gies used and the conclusions reached in the actuarial study
are faulty. The actuarial study was performed by the nationally
recognized actuarial firm of Milliman & Robertson, Inc. and by
actuaries with extensive experience in hospital reimbursements
for both workers’ compensation claimants as well as many other
purchasers of health care; in the typical case mix for workers’
compensation claimants and for patients of other payors; and
in hospital stays by DRG mix. The study compared Medicare
payment rates for 21 Texas cities with the previous proposed
ACIHFG per diem rates utilizing the 1996 Medicare base rate
for each of those cities which was multiplied by the 1996 Medi-
care weight published for each of the five DRGs. The product
of the Medicare weight and the base rate was the case rate.
The case rate was divided by the Medicare average length of
stay published in the Federal Register to determine the im-
plied Medicare per diem rate. No adjustment was made for
the fact that Medicare- age patients may have more complex-
ity for back and neck problems than the typical workers’ com-
pensation cases. Any such adjustment would have decreased
the amount of the implied Medicare per diem rates and there-
fore demonstrated that the previous proposed ACIHFG rates
were at an even higher percentage of comparable Medicare
rates. The study concluded that, for the five DRGs, hospitals
will receive higher reimbursement for workers’ compensation
patients in Texas than they do from Medicare patients in the
same DRGs. The studies utilized data showing that the Medi-
care average length of stay was greater than for injured workers.
Therefore, the payments made by Medicare and the payments
previously proposed for the ACIHFG were compared only after
being divided by the corresponding average length of stay for
Medicare patients and for injured workers hospitalized in Texas.
The study, therefore, was able to convert two different payment
systems to provide an equivalent per diem rate comparison of
payment amounts between the two systems for the most com-
mon inpatient, acute care hospital services rendered to Texas
injured workers.
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The study is particularly relevant because Medicare is the
largest payor for Texas hospitals (e.g., approximately 40% for
1995 year) and because of the statutory requirement that the
Commission’s fee guideline not pay more than what is paid for
similar services for persons with an equivalent standard of living.
While the commenter is generally correct in assuming that the
methodology of the study included dividing a DRG payment by
the average length of stay, the commenter incorrectly assumed
that the study multiplied the result by the average length of stay
for an injured worker because such multiplication was not done.
The methodology of each study was clearly indicated in each
report and those reports were and are available to the public.
Because the Medicare price comparison study utilized Medicare
DRG payment amounts when comparing with the previously
proposed ACIHFG per diem amounts to be paid in the medical,
surgical, and ICU categories for all procedures and diagnoses
in those categories, no further adjustments for individual codes
or procedures were necessary and, therefore, consideration of
Medicare grouper models was not appropriate.
In addition, the study did consider other possible adjustments
to the Medicare reimbursement rate. No adjustments for outlier
rates for the 5 DRGs in the comparison were made because the
incidence of outlier claims for these DRGs would be relatively
infrequent and would have a minor impact and because the
previous proposed ACIHFG’s stop-loss provisions would largely
offset the additional Medicare reimbursement. No adjustment
was made for Medicare disproportionate share and for indirect
medical education because not all hospitals receive payments
for these amounts and such payments are usually relatively
minor. No adjustment was made for hospitals paid on a cost
basis because this basis for payment is being phased out in
favor of the Medicare conventional payment basis. Another
reason for the decision on these possible adjustments was
the countervailing lack of adjustment for the fact that the
Medicare population may have more complexity for back and
neck problems than the typical workers’ compensation cases.
Finally, after the study was completed based on the previously
proposed ACIHFG, the Commission issued its revised proposed
ACIHFG which contained increased per-diem rates, carve outs
which increases reimbursement, and lowered stop-loss thresh-
olds which increases reimbursement. Therefore, inclusion of
these additional reimbursement areas and the addition to the
adopted surgical per diem rate has the impact of demonstrating
that the ACIHFG rates are at a significantly higher percentage
of comparable Medicare rates than indicated in the study.
COMMENT: Several commenters questioned the standard of
"fair and reasonable." A commenter expressed appreciation
for recognition through carve outs of unique care required for
some types of care but was skeptical that comparative data
used to arrive at a reimbursement rate for cases carved out
of the guideline will consider the increased expenses of other
large teaching institutions in maintaining equipment and having
trained staff available. Another commenter stated that "fair and
reasonable" is most often the lowest rate of reimbursement that
will be tolerated. A commenter questioned whether the "old
guideline" now represents "fair and reasonable" even though
this guideline was ruled invalid by the courts. A commenter
stated that per diem rates in the "old guideline" (§134.400)
are "fair and reasonable" as required by statute, stating that
hospitals currently serve injured workers because it is in their
best interests to do so and this meets the economic definition
of "fair and reasonable" because no hospital has decided to
refuse workers’ compensation patients even though they are
free to do so under the law. Commenter went on to state if
the hospitals failed to accept workers’ compensation inpatients,
they would be economically worse off than if they accepted such
patients. The commenter also stated that per diem payments,
with carve outs and stop-loss, cover the hospitals’ incremental
costs of serving workers’ compensation patients and make a
reasonable contribution to the hospitals’ fixed costs.
RESPONSE: The Commission agrees that hospitals serve in-
jured workers’ because it is their best interest to do so and
that is an indication that workers’ compensation reimbursement
is fair and reasonable. Hospital contracts reviewed included
those of large teaching institutions. The determination of what
is a fair and reasonable reimbursement for services which are
to be reimbursed outside of the ACIHFG or for which a guideline
provides for reimbursement at a fair and reasonable rate are de-
termined on a case by case basis. Although the fees contained
in the previous ACIHFG (§134.400) are not relevant to this rule,
the Commission will respond to the commenter’s question re-
garding that rule. In instances where a health care provider
disagrees that the reimbursement paid for a service is fair and
reasonable, and an applicable guideline does not provide for a
more specific reimbursement, the health care provider can use
the Commission’s dispute resolution procedures to challenge
the amount reimbursed. These statutory standards and objec-
tives do not support commenter’s contending that fair and rea-
sonable is the "lowest rate of reimbursement" that will be toler-
ated. Fair and reasonable reimbursement takes into considera-
tion the interests of all participants in the workers’ compensation
system by balancing the statutory standards to ensure injured
workers receive the quality health care reasonably required by
the nature of their injury as and when needed, to achieve ef-
fective medical cost control, and to ensure that the fee paid
for a workers’ compensation patient would not be in excess of
the fee charged for similar treatment of an injured individual of
an equivalent standard of living and paid by that individual or
someone acting on that individual’s behalf. Fair and reasonable
reimbursement also takes into consideration increased security
of payment under the Texas Workers’ Compensation Act.
The reimbursement amounts contained in the previous ACIHFG
(§134.400) may be determined to be fair and reasonable on a
case by case basis based upon an examination of the statutory
standards specified for such cases. Fees in the previous
ACIHFG (§134.400) were not specifically found by the Court
to violate the fair and reasonable standard.
The special considerations addressed by carve outs are dis-
cussed elsewhere in this preamble. Finally, as discussed in the
preamble elsewhere, the consideration of hospital charges for
rate-setting purposes was not utilized because hospital charges
do not have a consistent, and rational relationship to either pay-
ments accepted by hospitals for services or to hospital costs.
COMMENT: Commenters felt the establishment of the Task
Force was a positive step forward. A commenter stated that the
Task Force was not given enough time to develop a complete
solution. Another commenter recommended the Commission
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continue the Task Force meetings to attempt to resolve disputes
and questions specific to the ACIHFG.
RESPONSE: The Commission agrees that the establishment
of the ACIHFG Task Force was helpful in development of the
ACIHFG. The Task Force was useful in presenting various
views which were considered in establishing the ACIHFG and,
for example, carve outs were incorporated due, in part, to
Task Force input. However, there was no consensus in the
Task Force on certain main aspects of reimbursement and the
Commission believes there would be no further benefit in the
creation of another Task Force because there was no indication
of any ability of the different interest groups in reaching any
consensus on basic areas of disagreement in the rate setting
process within a reasonable time period. The Commission
has applied its experience and expertise to fair and reasonable
reimbursement for the ACIHFG.
COMMENT: Commenter expressed surprise that only 80 hospi-
tals receive 80% of the total workers’ compensation reimburse-
ments for acute care inpatient services and questioned whether
hospitals may cease taking workers’ compensation cases be-
cause they are such an insignificant (1.0%) portion of their busi-
ness. The commenter also stated that the use of managed care
contracts is self-defeating in nature, and cannot help but con-
tribute to a further reduction in the access to care for injured
workers.
Commenter observed that the hospitals receiving 80% of
workers’ compensation reimbursement equated to 80 hospitals
in 1994 and 77 hospitals in 1995. Twenty- one hospitals
present in the list for 1994 were no longer in the list for 1995.
Commenter theorized that this demonstrates a decline in the
number of hospitals willing to accept workers’ compensation
patients and questioned whether the reasons for the change
had been determined.
A commenter felt that it is reasonable to assume that the fees
negotiated by hospitals in managed care contracts will not lead
to poorer quality of care, and because the per diem reimburse-
ments are based on those contracted fees, the quality of care
should not suffer under the proposed reimbursement rates. An-
other commenter referred to a survey conducted by The Texas
Orthopaedic Association which according to the commenter in-
dicated that 23% of the physicians planned to curtail their work-
ers’ compensation services, and questioned what percentage of
physicians accept workers’ compensation patients and whether
this percentage is applicable to hospitals without giving an opin-
ion. Commenter questioned, again without commenting, how
many years before this trend compromises care and what would
be the impact on the system when fewer facilities and physi-
cians are available and how this would affect injured workers.
Commenter questioned but did not comment on what is con-
sidered a sufficient number of hospitals to continue providing
care to injured workers in Texas and whether a survey was
performed to determine if hospitals would curtail or decline in-
jured workers as patients.
RESPONSE: The Commission disagrees that the rates in
the ACIHFG will reduce access to quality care for injured
workers. The ACIHFG rates must balance the statutory
standard that guidelines ensure adequate access to care
and quality of care with the statutory standard to achieve
effective medical cost control. To do this, the Commission
has determined what reimbursements hospitals are contracting
for in the open market of managed care. Reimbursement
rates which, on the average, will exceed the rates negotiated
in these contracts negotiated and voluntarily entered into by
the hospitals themselves, and comprising 33.3% of gross
hospital revenue, will provide assurance of reasonable and
adequate compensation for workers’ compensation patients.
The managed care rates in the 1994-1995 hospital contracts,
on average, significantly exceed, Medicare rates voluntarily
accepted by the hospitals and comprising 40% of gross hospital
revenue. Therefore, hospitals will be receiving rates, on
the average in excess of both Medicare and managed care.
Therefore, access to care should not be affected in a negative
manner by the ACIHFG. In addition, approximately 7.0% has
been added to the average surgical per diem rate in the 1994-
1995 per diem contracts, carve outs from the per diem amount
have been added to the guideline and the stop-loss threshold
has been lowered, increasing reimbursements to hospitals
under the rule.
See relevant discussions elsewhere in this preamble, including
discussions of relevance and use of managed care contracts,
rates adopted, statutory and policy standards, objectives, carve
outs, and stop-loss threshold.
The Commission disagrees that the fluctuation in the number
of hospitals in the top 80% indicates a decline in the number
of hospitals accepting workers’ compensation cases. The
Commission has no information that any injured worker has
been denied access to hospital care and has seen no trend in
this direction. The fluctuation between the number of hospitals
receiving 80% of workers’ compensation reimbursement is
attributed to normal, expected fluctuation in cases from one year
to another. This fluctuation is insignificant because for example,
the difference in reimbursement received by a hospital ranked
80 and a hospital ranked 81 is so small that one additional
admission that amounts to a few thousand dollars may be
enough to change the hospitals’ ranking and potentially reduce
the number of hospitals that represent the top 80% of total
workers’ compensation reimbursement. Change in the number
of hospitals in the top 80% does not indicate hospitals are not
accepting workers’ compensation cases. Commenters question
whether workers’ compensation is at that point, but does not say
whether commenter believes this is so, and why.
In response to the commenter who questioned continued ac-
cess to hospital care based on a Texas Orthopaedic Associa-
tion survey, no connection has been made between a survey
of orthopaedic doctors who say they will curtail their care of
workers’ compensation patients and hospitals denying care to
injured workers. No data or information has been provided that
indicates injured workers have been denied access to hospital
care, or have been unable to obtain quality hospital care when
needed. No information was provided that the survey was in-
dicative of any access to care problems concerning orthopedic
surgeons and the Commission has no credible or verifiable in-
formation indicating any such problem. Rather, information indi-
cates an adequate number of orthopedic surgeons for workers’
compensation patients. Additionally, no credible or verifiable in-
formation in the survey or otherwise was provided or is known
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to exist that would correlate the survey results with any access
to care issues for hospitals.
COMMENT: Commenters recommended that the ACIHFG be
amended to require hospitals to complete box 18 (hour of ad-
mission) and box 21 (hour of discharge) on Form UB-92. Com-
menters felt this information would help carriers make an accu-
rate determination of type of services performed. A commenter
also encouraged the Commission to monitor hospital billing to
ensure proper completion of the form to the same extent carrier
compliance is monitored by TWCC. In addition, another com-
menter recommended that the Commission mandate that this
data be electronically submitted to facilitate monitoring of hos-
pital billing and hospital compliance with completion of these
fields.
RESPONSE: The Commission agrees in part. TWCC does
monitor forms for proper completion of required fields. Sub-
mission of the information in box 18 and box 21 is not currently
required for proper completion of the UB-92 form for workers’
compensation services because the type of service performed
can be determined by the information provided in box 4 "type of
service" and box 6 "statement covers period. The TWCC Elec-
tronic Data Interface (EDI) section determines which fields of the
UB-92 are required to be completed. Commenters suggestion
will be forwarded to the EDI section for review. TWCC requires
that fields 4 and 6 be completed. The information provided in
these fields can determine whether the services performed are
inpatient services or outpatient services. In the event that the
information in these required fields does not in particular bills,
determine the type of services performed, the carrier may re-
quest a bill audit to determine admission and discharge times.
If the hospital does include this information on the UB-92, the
carrier may use the data when auditing the bill. The carriers’
bill audit review may include review of admission and discharge
times.
COMMENT: Commenter strongly urged that the level of inpa-
tient reimbursement not be increased from reimbursement pro-
vided in the previous ACIHFG (§134.400). Another commenter
recommended the proposed hospital fee guideline be withdrawn
from further consideration.
RESPONSE: The Commission disagrees. See relevant discus-
sion elsewhere in this preamble regarding reasons for adoption
of this rule and for the rates and provisions in this rule.
COMMENT: One commenter suggested the rule development
process costs money that could be spent on injured workers
and has put everyone involved in the position of choosing sides
and questioned whether the process has become so adversar-
ial that everyone can no longer work together.
RESPONSE: The Commission agrees in part. The rule devel-
opment process may be costly, time consuming and at times
adversarial; however the Commission is by law to follow the rule
development procedures provided in the Administrative Proce-
dure Act. The APA rule development procedures allow the op-
portunity for all viewpoints to be expressed and evaluated in the
rulemaking process. In addition, the Commission appointed a
Task Force to obtain additional information and to see if agree-
ment or consensus could be reached by representatives of ma-
jor participants in the workers’ compensation system. However,
the task force representatives were unable to reach a consen-
sus on major issues concerning the establishment of reimburse-
ment rates.
The Commission notes that the rulemaking process is costly
and time consuming for TWCC as well as for other participants.
TWCC does not consider its role, its position on the statute
and rules, or the rule as adopted to be adversarial, but
notes that many participants appear to have adopted an
adversarial position to TWCC as demonstrated, in part, by
one or more commenters from an organization who have
referred to obtaining authority to file suit to challenge the rule
even before the rule is adopted. The Commission notes that
hospitals have sued to invalidate Industrial Accident Board and
Commission adopted hospital fee guidelines based on a variety
of methodologies (cost-based ratio rate, DRG rule and a per
diem rule).
COMMENT: Commenter encouraged the Commission to utilize
the Medical Advisory Committee (MAC) or another task force to
make recommendations for an alternative payment mechanism
for inpatient hospital services, due to complexity of the issues.
RESPONSE: The Commission disagrees an alternative pay-
ment mechanism is necessary. Beginning in early 1996, the
TWCC Medical Advisory Committee (MAC) provided input re-
garding the revision of the ACIHFG. In April of 1996 the MAC
recommended to the Commission a version of the ACIHFG
which was proposed in the July 26, 1996 Texas Register (21
TexReg 6939). This version, although modified later, was
based on the same methodology (use of managed care con-
tract rates) to develop the reimbursement rates adopted in this
ACIHFG.
The MAC by statute (Texas Labor Code §413.005) is to advise
the Medical Review Division in developing and administering
the medical policies, fee guidelines, and utilization guidelines
established under the Texas Labor Code, §413.011. The MAC
advises the Medical Review Division of the TWCC in the review
and revision of medical policies and fee guidelines required
under Texas Labor Code §413.012.
In addition, following the public hearing on the previously pro-
posed rule which was held on September 12, 1996, the Chair-
man of the Commission appointed an ACIHFG Task Force (the
Task Force) as authorized by §413.006 and §402.067 of the
Act. The Task Force met on six occasions to exchange infor-
mation and discuss the issues. The Commission staff took the
ideas and information provided by the Task Force into consid-
eration in developing its recommendation to the Commission.
At the conclusion of the Task Force meetings on January 6,
1996, the members of the Task Force were invited to submit
statements to the Commission regarding Commission staff rec-
ommendations. The statements submitted illustrated the diver-
gent views regarding the appropriate methods for determining
fair and reasonable hospital reimbursements. One Task Force
member who has generally been in support of the proposed
rule, later in a statement advocated that the per diem rates in
the previous ACIHFG should be maintained or lowered. The
Commission believes there would be no further benefit to cre-
ation of another task force. In developing this adopted new
ACIHFG the Commission considered alternate methods of re-
imbursement for acute care hospital services. See detailed dis-
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cussion of alternative payment methods considered elsewhere
in this preamble.
The Commission notes that hospitals have sued to invalidate
Industrial Accident Board and Commission adopted hospital
fee guidelines based on a variety of methodologies (cost-based
ratio rate, DRG rule and a per diem rule).
COMMENT: Commenter referred to the proposed ACIHFG and
the letter from the TWCC executive director dated February 24,
1997 and contended that these documents indicate that the
determination of fair and reasonable fees would be based upon
the historical payments under a guideline ruled to be invalid
and the commenter questioned if this was the position of the
Commission. The commenter also questioned what the position
of the Commission is regarding what constitutes a determination
by Medical Review as to an order for reimbursement, and
whether that means reimbursement in accordance with the now
invalid guideline and if this would bar any collection for any re-
billing of hospital claims. The commenter also questioned what
constitutes a Medical Review order of payment.
RESPONSE: Although the reimbursements based upon the
previous §134.400 are not related to the adopted new §134.401,
the Commission will respond to the commenter’s inquiry. The
Commission disagrees that the TWCC Executive Director’s
letter of February 24, 1997 indicated that the determination
of fair and reasonable reimbursement would be based on the
previous ACIHFG (§134.400). Neither the adopted ACIHFG
nor the Executive Director’s February 24, 1997 letter provides
that inpatient, acute care hospital services rendered before the
effective date of the new rule (134.401), will be reimbursed
at the fees specified in the previous ACIHFG (§134.400).
For acute care, inpatient hospital services provided prior to
the effective date of this adopted guideline (§134.401), the
Executive Director’s February 24, 1997 letter indicated that
reimbursement should be determined in accordance with the
following statutory standards described by the term "fair and
reasonable.
Since the provisions of the Texas Workers’ Compensation Act
became effective, the Commission has utilized the term "fair
and reasonable" to refer to the following statutory standards
specified in §413.011(b) of the Texas Labor Code: medical
services fees must be fair and reasonable; must be designed
to ensure the quality of medical care and to achieve effective
medical cost control; may not provide for a fee in excess of
the fee charged for similar treatment of an injured individual
of an equivalent standard of living and paid by that individual
or by someone acting on that individual’s behalf; and shall
consider the increased security of payment afforded by the
Workers’ Compensation Act. These statutory standards were
utilized by the Commission when proposing and adopting this
ACIHFG and are utilized by the Commission’s staff in issuing
decisions in medical dispute resolutions under §413.031 of the
Texas Labor Code when the particular medical services either
are not specified in a fee guideline of the Commission or the
particular guideline indicates that reimbursement shall be at a
fair and reasonable rate.
An order of the Medical Review division of the Commission
concerning refunds and reimbursements is identified as an
order when sent and is issued pursuant to statutory authority
such as that found in §413.016 of the Labor Code. Any
rebilling by hospital providers as a result of the invalidation of
the previous ACIHFG (§134.400) is to be done in accordance
with the rules of the Commission, and in accordance with the
February 24, 1997 and April 25, 1997 letters of the Executive
Director and in accordance with any additional guidance issued.
The Executive Director’s February 24, 1997 letter does not
bar any requested additional reimbursements for resubmitted
hospital bills.
COMMENT: Commenter questioned what the likelihood is
of any hospital receiving adjustments of reimbursement paid
under the ACIHFG declared invalid since the letter from the
Executive Director excludes claims which should have been
timely presented, including those claims for a deviation based
upon medical justification. The commenter questioned whether
this is expected to have any impact on access to care for injured
workers.
RESPONSE: Although the reimbursements based upon the
previous rule 134.400 are not related to the adopted new
§134.401, the Commission will respond to the commenter’s
inquiry. The Commission disagrees that resubmission of
hospital bills as a result of the February 13, 1997 Texas
Supreme Court ruling regarding the previous ACIHFG will have
any affect on access to care by injured workers. These
resubmissions deal with services which have already been
rendered. In addition, receipt of fair and reasonable for past
services should not affect a hospital’s willingness to treat
injured workers in the future. The Commission cannot predict
what the likelihood is of a hospital receiving adjustments of
reimbursements. Each resubmitted case will be considered
on its own merits in accordance with the Texas Workers’
Compensation Act. Claims for additional reimbursement to
hospitals based on medical justification should have been filed
within one year from the date of service just as any other such
claim, because the Supreme Court ruling did not affect medical
justification issues. Hospitals may submit bills for services
provided on data beginning with the date previous guideline
was declared invalid and the one year period for submitting
bills has been extended to allow requests for Medical Dispute
Resolution to be filed within a reasonable period of time.
COMMENT: Several commenters indicated general support of
the proposed ACIHFG. A commenter stated that this appears be
one of the better written rules, that it explained the basis used
to develop the rule, the factors considered, conclusion reached
and anticipated and responded to several potential questions.
Another commenter generally supported the proposed guideline
in tracking the mechanisms most commonly used in contracts
that are freely negotiated between hospitals and payors.
RESPONSE: The Commission has worked hard to achieve
an excellent ACIHFG and appreciates these comments. The
Commission agrees.
COMMENT: Several commenters expressed support for the
methodology used in developing the ACIHFG. Comments in-
cluded that the methodology is sound; that commenter agreed
with much of the methodology set forth in the preamble and the
approach taken; that staff did an outstanding job in putting the
guideline together; and that staff should be complimented on
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the dedication and persistence taken to balance all the inter-
ests in a complex issue such as this one.
RESPONSE: The Commission agrees.
COMMENT: Commenters expressed different views of the
statutory standard that TWCC guidelines may not provide for
payment of a fee in excess of the fee charged for similar
treatment of an injured individual of an equivalent standard
of living and paid by that individual or by someone acting
on that individual’s behalf. A commenter questioned how
and who makes this determination, questioned if this is why
averages were used in the development of fees, and if this
means the system establishes fees based upon the relative
wealth, poverty or economic data of a geographic location.
Another commenter believes the proposed rates violate the
legislative mandate because: basing fees on the average per
diem amounts requires employers to pay rates higher than
are being demanded in the market for these services; the
1992 guideline overcompensated the hospitals by a significant
amount (medical: 79% of charge; surgical: 60% of charge)
and would take several more years of inflation before those
amounts require an increase to satisfy the statutory standard;
the preamble states the proposed per diem fees are higher
than the workers’ compensation reimbursements voluntarily
contracted for by the hospitals that have workers’ compensation
clauses in their contracts and therefore violates the statute;
when compared with Medicare rates, hospitals receive higher
reimbursements for workers’ compensation patients than they
do for Medicare patients; and the carve outs should have
resulted in a lower per diem rate, however there has been
no calculation corresponding to the reduction to the average
per diem rates that should have occurred when including these
carve outs and commenter believed this violated the statute.
RESPONSE: The Commission disagrees that the adopted ACI-
HFG violates the statutory standard of §413.011. In formulat-
ing the hospital fee guideline, the Commission carefully and fully
analyzed all of the statutory and policy standards and objectives
and all the data and information available and submitted, as well
as all comments received. The Commission utilized all of this,
and its expertise and experience, to formulate the hospital fee
guideline which balances the statutory standards and objectives
to ensure injured workers receive the quality health care reason-
ably required by the nature of their injury as and when needed
and to ensure the fee guidelines are fair and reasonable, with
the statutory standard to achieve effective medical cost control.
The Commission obtained, analyzed and used data relevant to
ensuring that the fee paid for a workers’ compensation patient
would not be in excess of the fee charged for similar treatment of
an injured individual of an equivalent standard of living and paid
by that individual or someone acting on that individual’s behalf,
and also took into consideration increased security of payment
under the Texas Workers’ Compensation Act (Act). If a fee is
paid for similar treatment for managed care patients, arguably
the fee paid for workers’ compensation claimants should be no
higher. A recent study provided to the Commission revealed
that the standard of living for person’s covered by managed
care plans is equal to or greater than workers’ compensation
claimants. The study was performed by Research and Plan-
ning Consultants, Inc. and by Dr. Ronald T. Luke, Ph.D. J.D.
who provide economic and public policy analyses to numerous
public and private sector clients in health care matters includ-
ing managed care organizations and who provide health cost
management services with special attention to workers’ com-
pensation medical care cost. The study noted that managed
care has become the dominant form of health care coverage
for U.S. workers. The study, also, noted that many low skilled
and low paying jobs do not carry health insurance benefits and,
therefore, workers covered by managed care plans have an
equal or higher living standard than workers in general. The
study utilized extensive health care literature and information.
The Commission recognizes that absolute compliance with this
statutory standard is not possible, and believes that the legis-
lature intended §413.011 as a strong policy objective to which
the Commission should apply its judgement and expertise when
balancing statutory standards and objectives. Absolute adher-
ence to this single provision could adversely affect access to
quality health care and fair and reasonable fees which are also
statutory criterion. The Commission chose to average the 1994-
95 hospital contract rates in order to balance the statutory and
policy standards and objectives of the workers’ compensation
Act.
This guideline is based on managed care contract rates for
the year 1994 through September 1995, with an approximate
7.0% addition to the average surgical per diem rate found in
the 1994-1995 per diem contracts. It is not based on the
previous ACIHFG (§134.400) rates. The comparison of rates
in the previous ACIHFG (§134.400) to inflation rates is not
relevant to this guideline methodology because the previous
ACIHFG was not based on managed care contract rates. (See
discussion of inflation elsewhere in this preamble as to how
inflation information was considered.)
The inclusion of carve outs in the ACIHFG is part of the
balancing of statutory standards and objectives. Carve outs
are a method of acknowledging services that are particularly
costly in order to ensure fair and reasonable rates for hospitals
and to ensure access to quality medical care for injured
workers by ensuring that hospitals will continue to treat workers’
compensation patients. (See discussion on cost methods of
reimbursements and variations of hospital contract fees for why
different fees were not set based upon the relative wealth
poverty or economic data of a geographic location.) This
ACIHFG was not based upon the 1992 ACIHFG and therefore,
any over compensation resulting from that guideline was not
used as a basis for this new ACIHFG.
COMMENT: Commenter questioned whether the Commis-
sions’s conclusion was that since 73.3% of patient revenue
comes from third party payors and Medicare, that these
revenues are sufficient to cover hospital costs. Commenter
questioned whether it was determined how many of these
hospitals were nonprofit and if payments to nonprofit hospitals
were adjusted to account for endowments, grants, charitable
contributions, disproportionate share payments and/or ad-
ditional federal and state grants. Commenter did not state
whether, and why, the Commission should have done so.
RESPONSE: No attempt was made to adjust rates in the
contracts based on whether a hospital was nonprofit or not. A
hospital’s receipt of special subsidies such as disproportionate
share payments, charitable contributions, government support
and educational subsidies is already accounted for in their
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contract rates. These special subsidies are all present in
the business environment in which hospitals operate and
therefore are accounted for in negotiations of managed care
contracts. The Texas Labor Code in §413.011 states that
the Commission should ensure guidelines for medical services
fees do not provide for payment in excess of the fee charged
for similar treatment of an injured individual of an equivalent
standard of living and paid by that individual or someone
acting on that individual’s behalf. To comply with this statutory
standard, the Commission, in reviewing and revising §134.400,
sought to analyze the hospital reimbursements contained in
that rule in relation to reimbursements hospitals were accepting
from Medicare and under contracts as payment in full for
persons of an equivalent standard of living outside the workers’
compensation system for treatment similar to that provided to
injured workers. Acute care inpatient hospital services to an
injured worker in an HMO/PPO would be paid at these contract
rates if the person was injured other than at work.
A commenter from the hospital industry who testified at the
hearing on the previous proposed rule §134.400 indicated that
hospitals don’t contract for rates expecting to lose money.
Because Medicare and third party payor sources account for
the vast majority of hospital patient revenue, the reimburse-
ment paid by those payors is a relevant basis for comparison
for workers’ compensation reimbursement for similar hospital
services for persons of an equivalent standard of living. The
fact that hospitals on average receive more than 70% of their
gross patient revenue from choosing to participate in Medicare
and managed care, indicates that the greater of these two rates
(i.e., generally managed care rates) certainly achieves com-
pliance with the statutory standards and objectives specified
above and elsewhere in this preamble (and the Commission
added approximately 7.0% to the average surgical per diem
rate found in the 1994-1995 per diem contracts). In addition,
the study of Milliman and Robertson, Inc. concerning the com-
parison of Medicare reimbursements to the previous proposed
ACIHFG rates noted why Medicare payments such as a dispro-
portionate share were not considered in that comparison. See
detailed discussion regarding case complexity, the Milliman and
Robertson study, and the standard of living study elsewhere in
this preamble.
COMMENT: Commenter believed a statement from the pream-
ble that "94.8% of the per diem rates for the same hospital were
either reduced, stayed the same, or increased by less than
10%" was ambiguous, and questioned what percent stayed the
same, declined and increased less than 10%.
RESPONSE: The Commission agrees that the figures could
be clarified. The 94.8% figure includes a few contracts that
appeared in either the 1995 group or the partial 1996 group of
contracts received but not both. These few contracts have no
means of comparison and should have been excluded from the
94.8% statistic. With this correction, the percentages are as
follows: 12.5% remained the same; 35.4% decreased; 36.99%
increased less than 10%; 9.82% had no means for comparison;
and 5.2% increased more than 10% (total is slightly less than
100% due to rounding).
COMMENT: Some commenters felt the proposed per diem
rates were too low, do not cover costs, and are grossly inade-
quate. While some commenters felt all the per diem rates were
inadequate, some expressed the opinion that the surgical rates
which according to the commenter comprise 80% of the work-
ers’ compensation admissions and/or the ICU rates were partic-
ularly low to cover the complexities associated with a workers’
compensation admission. Commenters stated that surgical ad-
missions comprise a high percentage of the workers’ compen-
sation admissions and that the proposed surgical rates do not
cover the expenses for treating injured workers. THA submit-
ted a financial analysis and stated that the analysis showed the
proposed per diem rates will not cover the estimated costs of
providing inpatient services to workers’ compensation patients,
with most of the losses occurring on surgical admissions. THA
also expressed the view that the stop-loss provision and carve
outs included in the proposed rule will reduce but does not elim-
inate losses on workers’ compensation surgical cases and that
decreased lengths of stay resulted in the costs of services being
compressed into a shorter period of time. THA also contended
that hospitals will make a small gain on medical admissions but
because medical constitutes only 27.0% of workers’ compensa-
tion admissions, those gains do not off set the loss on surgical
admissions. Commenter stated that based on a TWCC analy-
sis the average length of stay has decreased from 4.4 in 1993
to 3.2 in 1996 and therefore, hospital payment rates will be set
too low.
RESPONSE: The Commission disagrees that the proposed per
diem rates are too low and will not cover hospital costs. The
Commission considered alternative methods for reimbursement
and found cost-based methodologies to be questionable as
explained in the following sentences. The Texas Hospital
Association’s financial analysis which shows the proposed per
diem rates will not cover hospital costs is based on the use
of a cost-based reimbursement system. This system is based
upon data from THA’s own proprietary data base and the TWCC
database. The cost calculation on which THA’s model, as well
as other cost-based models, was derived, use hospital charges
as its basis. Each hospital determines its own charges. The
hospital charge data in the Commission’s database, as with
all hospital charge data, shows that it is well above the actual
fees paid for most hospital services. A study by Commission
staff indicated that charges for surgical hospital admissions (per
TWCC billing database) increased by 107.0% from 1992 to
1996 and by 65% from 1993 through 1996, whereas for those
same periods of time the Consumer Price Index (CPI) reflected
an inflation rate of 16% and 12% respectively, and the Medical
Care Services group of the CPI reflected an inflation rate of 29%
and 18% respectively. For these reasons, hospital charges are
not a valid indicator of a hospital’s costs of providing services
nor of what is being paid by other payors. Therefore, under a
so-called cost based system a hospital can independently affect
its reimbursement without its costs being verified. The cost-
based methodology is therefore questionable and difficult to
utilize considering the statutory objective of achieving effective
medical cost control and the standard not to pay more than
for similar treatment to an injured individual of an equivalent
standard of living contained in Texas Labor Code §413.011.
There is little incentive in this type of cost-based methodology
for hospitals to contain medical costs.
In order to determine what reimbursements were being paid
to hospitals outside the workers’ compensation system, the
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Commission sought a source of accurate, verifiable data. The
Texas Department of Health, Bureau of State Health Data and
Policy Analysis’ 1996 report from its annual survey of hospitals,
revealed that in 1995 Texas acute care hospitals received 40%
of their gross patient revenue from Medicare, and 33.3% from
third party payors. Because these sources account for the vast
majority of hospital patient revenue, the reimbursements paid
by these payors is a relevant basis for comparison between
workers’ compensation reimbursements and these other major
reimbursement systems for similar hospital services for persons
of an equivalent standard of living, and for establishing fair
and reasonable fees for workers’ compensation. The fact that
hospitals on average receive more than 70% of their gross
patient revenue from choosing to participate in Medicare and
managed care, indicates that the greater of these two rates (i.e.,
generally managed care rates) certainly achieves compliance
with the statutory standards and objectives specified above
and elsewhere in this preamble. In addition, at the public
hearing on the previous proposal of the ACIHFG, testimony
by hospital representatives admitted that hospitals do not
knowingly negotiate contract rates for any type of service which
will cause the hospitals to lose money in providing that service.
The hospital contracts and summaries were analyzed to deter-
mine what types of services and/or supplies were reimbursed
outside ("carved out of") the per diem rates in the contracts.
All carved out items and services that are in any of the 1994-
95 hospital contracts (even those in less than 1.0%) and are
applicable to typical workers’ compensation cases are included
as carve outs in this rule, and this increases reimbursement.
Other provisions which serve to increase reimbursement include
a stop-loss provision, the threshold for which and the percent-
age reimbursement for which was determined from the 1994-
1995 hospital contracts.
In response to the commenter’s suggestion that decreased
lengths of stay be considered in the reimbursement methodol-
ogy, a study by actuaries of Milliman and Robertson, Inc. utiliz-
ing data maintained by that national actuarial firm for managed
care hospital stays, incorporated assumptions of an overall av-
erage length of stay of 3.3 days with an average length of stay
for medical and surgical admissions of 3.9 days. These lengths
of stay compare with 1995 data of the Commission of an over-
all length of stay of 4.8 days for medical cases and 3.5 days
for surgical cases. Therefore, unlike Medicare patients with
significantly longer lengths of stay, any differences in lengths
of stay between managed care patients and workers’ compen-
sation patients were not substantial as reviewed in the Milli-
man and Robertson study. Hospital contracts and summaries
of those contracts reviewed by the Commission did not include
average lengths of stay for cases under such contracts, but the
Commission has not received or been able to locate any source
indicating that the lengths of stay are substantially different for
the managed care patients. Therefore, it can be assumed that
managed care contracts are negotiated with this factor in mind
and that the rates in the managed care contracts are sufficient
reimbursement.
See also, relevant discussions elsewhere in this preamble,
including discussions of data, Medicare rates comparison, use
of managed care contracts, complexity of cases, steerage,
methods of reimbursement, per diem chosen, per diem rates
adopted, tiered per diems, stop-loss, carve outs, inflation and
THA’s alternative proposal.
COMMENT: Commenter expressed the opinion that using
an average of the reimbursements found in managed care
contracts to establish workers’ compensation reimbursements
is not in keeping with the statute that mandates the guidelines
may not provide payment of a fee in excess of the fee charged
for similar treatment of an injured individual of an equivalent
standard of living. Commenter stated the results of the
proposed guideline exclusion of carve outs and other provisions
would be reimbursements even above the median or average
rate and recommended lowering the percentile or using the
bottom 25 percentile rather than the median. Commenter felt
that the Commission should focus on the lowest rates offered
in the managed care contracts, not on the average and have a
much lower rate of in reimbursement.
RESPONSE: The Commission disagrees that the lowest rates
offered in the managed care contracts must be or should be
used as a basis for the ACIHFG. The Legislature in Texas
Labor Code §413.011 states that the Commission establish
fees which do not provide for payment of a fee in excess of
the fee charged and paid for similar treatment of an injured
individual of an equivalent standard of living or by someone
acting on that individual’s behalf. This standard does not stand
alone. The Commission is additionally required to establish
guidelines which balance the various interests in the workers’
compensation system by ensuring that medical services fees
are fair and reasonable, that injured workers receive quality
health care reasonably required by the nature of their injury as
and when needed, and that effective medical cost control is
achieved. Average per diem rates in the 1994-1995 hospital
contracts were utilized rather than the lowest per diem rates
because most rates were closer to the average than to either the
higher or lower rates, because averaging minimizes the effects
of outliers, because the lowest rates may not accurately reflect
hospitals economic factors for all the hospitals with greater rates
and because a reimbursement based on an average rate will be
a greater incentive for maintaining access to quality health care
than use of the lowest rates. An additional approximate 7.0%
was added to the average surgical per diem found in the 1994-
1995 per diem contracts, to ensure access to quality health care
and as an additional protection to ensure fair and reasonable
rates for surgical cases.
In formulating the hospital fee guideline, the Commission
carefully and fully analyzed all of the statutory and policy
standards and objectives and all the data and information
available and submitted, as well as all comments received.
The Commission obtained, analyzed and used data relevant
to ensuring that the fee paid for a workers’ compensation
patient would not be in excess of the fee charged for similar
treatment of an injured individual’s behalf, and also took into
consideration increased security of payment under the Texas
Workers’ Compensation Act (Act). If the fee is paid for similar
treatment for managed care patients, arguably the fee paid
for workers’ compensation claimants should be no higher, as
argued by commenter. However, the Commission recognizes
that absolute compliance with this statutory standard is not
possible, and believes that the legislature intended §413.011 as
a strong policy objective to which the Commission should apply
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its judgment and expertise when balancing statutory standards
and objectives. Strict adherence to this single provision could
adversely affect access to quality health care and fair and
reasonable fees which are also statutory criterion.
COMMENT: Some commenters suggested using a tiered per
diem reimbursement scheme for surgical cases. Commenter
suggested in the alternative, a case payment method. Com-
menter supported a tiered per diem as long as it did not result
in workers’ compensation paying more for a surgical admission
than other payors. Recommendations related to using a tiered
per diem scheme include: ensuring that the entire payout for
the hospital stay does not exceed the cost of an equivalent
stay under the managed care contracts; if the new guideline
includes a tiered per diem, the proposed carve outs, which are
based on the most common carve outs in the 1994-1995 hos-
pital contracts should be narrowed; and that reimbursement for
surgical services for the first two days be slightly higher than
$1,045, and slightly less than that amount for subsequent days
to encourage shorter lengths of stay where medically appropri-
ate while still ensuring fair and reasonable reimbursement. A
commenter expressed the opinion that using a tiered per diem
is not consistent with the goal of basing the new guideline on
the most common practice in negotiated contracts as a ma-
jority of contracts with per diem do not have tiering. Another
commenter felt that tiered per diem rates is a way to deal with
losses hospitals would incur for surgical admissions under the
proposal. Commenter suggested that the Commission would
not consider using a tiered per diem approach because it is not
in the managed care contracts.
RESPONSE: The Commission agrees that using a tiered per
diem is not consistent with the methodology of basing the new
guideline on the most common practice in negotiated contracts.
The Commission disagrees that using a tiered per diem for
surgical cases or a case payment method should be used for
the ACIHFG. The Commission carefully and fully considered
tiers. All data and information the Commission has or which
was submitted to the Commission were considered. Analysis
of the 1994-1995 hospital contracts and summaries received
by the Commission revealed that only 97 of the 1,321 per
diem contracts contained some form of tiered per diem for
surgical admissions. A per diem rate is said to be "tiered"
when there is a difference in reimbursement based on which
day of the hospital stay is being reimbursed. Although tiering
surgical per diem rates may have some merit based on the
allegation of THA and others that more hospital resources
may be expended on the day of surgery than on the following
days, the Commission chose not to use tiered per diems in
this ACIHFG because, in the 1994-1995 hospital contracts
and summaries, tiering was not the predominant method of
utilizing per diem reimbursements. The Commission has no
information to indicate that the per diem rates in the non-
tiered managed care contracts do not represent services with
various lengths of stay and various types and severity of injury/
illness, and, in fact, believes that they do. As only 4.0% of the
1994- 95 hospital contracts carve out trauma, consideration of
front loaded expense and severity should have been factors in
negotiating the contract and thus in their negotiated and agreed
per diem rates, and thus in the per diem rates adopted by the
Commission. However, if there is front loaded expense and
severity not accounted for in the managed care contracts, other
provisions in the ACIHFG as adopted by the Commission will
compensate for this, as they increase actual reimbursement.
(See discussions elsewhere in this preamble regarding the
exemption of certain small hospitals in subsection (a)(1), stop-
loss, carve outs, and outpatient services.) In addition, any
need for greater reimbursement for the first day for additional
services is balanced by any need for lesser reimbursement for
fewer services during the later part of a length of stay. In other
words, the uniform per diem averages reimbursement needs for
each day of the length of stay. The vast majority of 1994- 95
hospital contracts utilize a uniform per diem rate for each day
of a surgical admission. Finally, because the average length
of stay for surgical cases has declined on the average to be
similar to surgical lengths of stay for managed care contracts,
there was no need for a tiered per diem as a device to limit the
lengths of stay. Case payment methods such as using DRGs
were rejected as a method of reimbursement in the ACIHFG.
See the detailed discussion of the reasons for this elsewhere
in this preamble. The Commission therefore concluded that
tiered surgical rates are not necessary for a rate to be fair and
reasonable, or to ensure access to quality health care.
COMMENT: A commenter gave an example as to why the pro-
posed reimbursement for a surgical admission is not enough
to cover the costs of a workers’ compensation patient. Com-
menter stated the first day of a hospitalization could easily result
in charges of $5,000 or more.
RESPONSE: The Commission agrees the situation described
by the commenter is plausible. However, the commenter’s
example, is just as plausible for patients under managed
care. Therefore, this would have been taken into consideration
when negotiating reimbursements for managed care contracts.
Because the Commission utilized managed care contracts to
establish workers’ compensation rates, this situation has been
accounted for. In addition, the guideline adds approximately
7.0% to the average surgical per diem found in the 1994-1995
per diem contracts, and includes provisions which carve out
very high cost cases and allow reimbursement at a fair and
reasonable rate.
The Commission considered alternative methods for reimburse-
ment and found cost-based methodologies to be question-
able. The Texas Hospital Association’s financial analysis which
shows the proposed per diem rates will not cover hospital costs
is based on the use of a cost-based reimbursement system.
This system is based upon data from THA’s own proprietary
data base and the TWCC database. If the commenter was
implying that charges are closely related to costs, the Commis-
sion notes that the cost calculation on which THA’s model, as
well as other cost-based models, was derived utilized hospital
charges as its basis. Each hospital determines its own charges.
In addition, a hospital’s charges cannot be verified as a valid
indicator of its costs. A study by Commission staff compar-
ing hospital charges and payment amounts revealed substantial
and non-uniform differences between charges and what is be-
ing accepted by hospitals as payment, and a 107.0% increase
in surgical hospital admission charges per the TWCC billing
database in the same time period in which the Consumer Price
Index (CPI) inflation rate was 16% and the Medical Care Ser-
vices section of the CPI inflation rate was 29%. Therefore,
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under a so-called cost based system a hospital can indepen-
dently affect its reimbursement without its costs being verified.
The cost-based methodology is therefore questionable and diffi-
cult to utilize considering the statutory standards and objectives
of achieving effective medical cost control and not to pay more
than for similar treatment to an injured individual of an equiva-
lent standard of living contained in Texas Labor Code §413.011.
Finally, as explained in response to other comments and else-
where in this preamble, the per diem rates (which include an
additional 7.0% for surgical cases), balance any more costly
services the first day with any less costly services during the
additional days of the length of stay for patients.
See also, relevant discussions elsewhere in this preamble,
including discussions of data, Medicare rates comparison, use
of managed care contracts, complexity of cases, steerage,
methods of reimbursement, per diem chosen, per diem rates
adopted, tiered per diems, stop-loss, carve outs, inflation and
THA’s alternative proposal.
COMMENT: One commenter felt that since 80 hospitals re-
ceived 80% of the admissions for injured workers, that these
hospitals are facing a far greater financial penalty by handling
these cases than the other 400 plus hospital facilities.
RESPONSE: The Commission disagrees that the top 80 hospi-
tals are penalized because they handle 80% of workers’ com-
pensation cases. The hospitals that received 80% of the work-
ers’ compensation dollars in 1995 were the hospitals that sub-
mitted managed care contracts. The analysis of their managed
care contracts reflects what acute care hospitals that receive
the largest total reimbursement from the workers’ compensation
system are willing to accept for payment of care in non- workers
compensation health care systems. Some of these hospitals
are entering into managed care contracts for rates lower than
those proposed in this guideline; this illustrates that these hos-
pitals are not being financially penalized by the adopted rates.
Establishing the reimbursement in the ACIHFG based on the
average of what these hospitals are voluntarily negotiating in
the open market for similar services (plus approximately 7.0%
for surgical cases) cannot be viewed as penalizing these hos-
pitals, especially when carve outs, and stop-loss increase reim-
bursement. Participation in the workers’ compensation system
is voluntary. Finally, the fair and reasonable rates for certain
small hospitals exempted under subsection (a)(1) may or may
not result in greater or lesser reimbursement than the per diem
amounts. This is due to the case by case decisions made by
insurance carriers and, when appealed, the medical dispute
resolution process. See, also, relevant discussion elsewhere in
this preamble, including discussion of data, Medicare rate com-
parison, use of managed care contracts, complexity of cases,
steerage, methods of reimbursement, per diem chosen, tiered
per diem, stop-loss, carve outs, and inflation.
COMMENT: Commenter stated that there is a significant sur-
plus (less than half of the licensed beds in the state are filled on
any given day) of inpatient hospital capacity in Texas and that
hospitals are therefore willing to provide services as long as
the incremental revenue is expected to cover the incremental
costs of the patient and make some contribution toward fixed
costs. Commenter believes that hospital overbuilding is not a
valid reason for TWCC to set fee schedules that result in em-
ployers paying for this overinvestment.
RESPONSE: The Commission disagrees that ACIHFG per diem
rates have been set so as to pay for any over investment by
hospitals as the result of overbuilding. The Commission has
not utilized a cost-based system for the reasons specified else-
where in this preamble. Rather, the Commission has used the
average per diem rates in managed care contracts negotiated
between hospitals and payors (plus approximately 7.0% for sur-
gical cases). Per diem rates reflect economic forces in the
market place, including but not limited, investments by the var-
ious hospitals in buildings. The Commission feels the use of
these market-determined rates will not artificially encourage or
discourage building investments by hospitals. The Commission
agrees the significant number of empty hospital licensed beds in
Texas is a factor that has been considered in negotiating man-
aged care contracts and contributes to hospitals’ willingness to
provide services to beneficiaries of managed care contracts as
well as injured workers in the workers’ compensation system at
competitive rates.
COMMENT: Commenter questioned whether any comparisons
were performed to determine if the reimbursement inducements
in the ACIHFG are related to existing contracts the hospitals
may have with insurance companies or employer groups. Com-
menter did not comment on whether or why the Commission
should have done such comparison.
RESPONSE: It is unclear what the commenter meant by
"existing contracts". Managed care contracts were received
from hospitals which came in effect for dates of services on
or after January 1, 1994 through October 1, 1995. When the
contracts were reviewed, an effort was made to determine,
based on the language in the contracts, what factors influence
the rates hospitals were willing to accept. All carved out items
and services that are in any of the managed care contracts
(even those in less than 1.0%) and are applicable to typical
workers’ compensation case are included as carve outs in this
rule and increase reimbursement. Reimbursement methods for
the carve outs are based on the 1994-1995 hospital contracts.
Other provisions which serve to increase reimbursement include
the addition of approximately 7.0% to the surgical per diem
rate, a stop-loss provision, the threshold for which and the
percentage reimbursement for which was determined from
the managed care contracts. If "existing contracts" refers to
more recent contracts, the Commission notes that many of the
contracts for the period of October 2, 1995 through October 1,
1996 maintained the same provisions including the same rates.
See also, elsewhere in this preamble discussion on carve outs
and stop-loss provision.
COMMENT: Commenter challenged the conclusion in the pre-
amble to the proposal that the utilization of per diem contracts
is increasing and that this is sufficient reason to conclude that
per diem reimbursements are sufficient when based on broad
categories of services. Commenter asked if managed care con-
tracts were compared to hospital admissions to determine uti-
lization patterns without commenting on whether or why the
Commission should have done so.
RESPONSE: The Commission disagrees that the utilization of
per diem contracts by hospitals is not sufficient reason to set
per diem reimbursements in the ACIHFG. The per diem method
was chosen for §134.401 because the per diem method of re-
22 TexReg 6300 July 4, 1997 Texas Register
imbursement was the most commonly used (51.5%) method
for inpatient hospital reimbursement in the hospital contracts,
because of the disadvantages of other payment methods, be-
cause this is the method used in rule §134.400 for workers’
compensation inpatient hospital reimbursement and therefore
allows greater continuity in administrative billing procedures,
and because the per diem method has advantages in adminis-
trative convenience in billing and review of bills. The Commis-
sion’s analysis of managed care contracts indicates that in the
open market where hospitals have a choice, per diem contracts
constitute the majority of negotiated reimbursement methodolo-
gies. Industry wide acceptance of per diem rates is evidence
that per diem methodology is appropriate for the ACIHFG. Pre-
liminary analysis of the contracts for the period October 1995
through October 1996 shows little or no change in the average
per diem reimbursement rates and shows that the total number
of contracts that have per diem rates is increasing. 52.6% of
the hospitals have more per diem contracts than before. The
managed care per diem contracts set separate rates for medi-
cal services, surgical services, and intensive care unit services
or for combined medical/surgical. The per diem managed care
contracts do not break the fees down into smaller segments of
treatments and services, or into a larger number of categories.
Rather, the one inclusive fee for each of the medical, surgical,
and ICU categories of service in the managed care contracts
shows that it is appropriate to have one fee for medical, one
fee for surgical, and one fee for ICU/CCU for workers’ compen-
sation. See elsewhere in this preamble for further detail of the
Commission’s analysis of managed care contracts and use of
per diem reimbursement. The Commission lacks the resources
to compare managed care contracts to hospital admissions to
determine utilization patterns, and does not think this compari-
son is necessary because as indicated by hospital members of
the ACIHFG Task Force, utilization patterns are considered in
the negotiation of managed care contracts.
COMMENT: Commenter stated there appears to be no effort on
the part of the Commission to consider, analyze, or recognize
the discounts or deviations applied to workers compensation
fee schedules in the managed care contracts applicable at
the time these managed care contracts were entered into by
the hospitals; and since many of these discounts from fee
schedules are for a limited patient population, which the may
or may not be related to workers’ compensation, and may only
present a limited utilization of a specific hospital’s services, the
Commission appears to be recommending fees below what is
termed fair and reasonable.
RESPONSE: The Commission disagrees. The presence of
hospital contracts that include discounts from the previous
TWCC fee schedule indicates that hospitals are willing to accept
as fair and reasonable reimbursement rates below the 1992
ACIHFG. This further supports the sufficiency of the adopted
rates which overall provides an increase in reimbursements
for acute care inpatient services. In addition, the overall
use of managed care contracts in Texas (i.e., 33.3% of total
gross patient revenue from third party payors in 1995 with
an additional 40% being for Medicare patients) indicates that
most of the working population in Texas are covered by
such contracts. See, also, relevant discussions elsewhere
in this preamble, including discussion of data, Medicare rate
comparisons, use of managed care contracts, complexity of
cases, steerage, methods of reimbursement, per diem chosen,
rates, stop-loss, carve outs, and inflation.
Furthermore, the suggestion to consider, analyze or recognize
discounts or deviations is irrelevant to the development of the
adopted ACIHFG since those discounted rates not specified as
per diem rates, were not included in the calculation of average
managed care contracts per diem rates.
The commenters assertion that the discount from the previous
TWCC fee schedule applies to a limited patient population is
incorrect in that these discounts apply to all workers’ compen-
sation patients. Workers’ compensation patients have access
to all hospital services and utilization is not limited.
COMMENT: Commenter believed that by using reimbursements
set in the managed care contracts the ultimate reimbursement
is left in the control of the hospitals, a strategy rejected in the
preamble. Commenter questioned why discount from fees is
appropriate in a managed care contract but not appropriate in
developing fees based upon managed care contracts.
RESPONSE: The Commission disagrees that basing the ACI-
HFG on fees in managed care contracts places the ultimate
reimbursement in the hands of the hospital in the same way a
discount from charge methodology would. Managed care con-
tracts are a result of negotiations between the provider and
the insurance carrier. These contracts therefore take into con-
sideration the market conditions from the view points of both
parties to the contract. The hospitals are not in full control of
contract rates as they are in control of charges. The discount
from charge method was found unacceptable for workers’ com-
pensation because it leaves the ultimate reimbursement in the
control of the hospital, thus defeating the statutory objective of
effective cost control and the statutory standard not to pay more
than for similar treatment of an injured individual of an equiv-
alent standard of living. In addition it provides no incentive to
contain medical costs. The per diem method was chosen for the
ACIHFG because of the disadvantages of other payment meth-
ods (discussed elsewhere in this preamble), because the per
diem method was the most common method used in the hospi-
tal contracts, because per diem reimbursement was the method
used in the previous ACIHFG (which allows greater continuity
in administrative billing procedures), and because the per diem
method has advantages in administrative convenience in billing
and review of bills.
See, also, relevant discussion elsewhere in this preamble,
including discussion of use of managed care contracts, cost-
based methodologies, and choice of per diem method.
COMMENT: Commenter questioned whether it is appropriate to
average contract rates and per diem rates for Medicare but to
discount and not consider nor give any weight to other essential
elements critical to any comparison of the data.
RESPONSE: Medicare rates were considered but were not
utilized as the principal basis of per diem rates in this ACIHFG.
Medicare rates were used for comparison purposes and indicate
that reimbursements for Medicare patients paid at rates often
lower than these ACIHFG rates, have been accepted by
hospitals even when more complex and costly services may
be required. It is unclear what "essential elements" the
commenter is referring to. The Commission has expended
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extensive efforts in considering other elements including those
presented in the Hospital Task Force. The Task Force
discussion resulted in the inclusion of substantial carve outs,
and the lowering of the stop-loss threshold from the previous
ACIHFG (§134.400). Other elements considered included: 1)
the amounts currently accepted by hospitals as payment in
full under contracts for acute care inpatient services and for
Medicare patients when setting the per diem rates; 2) non-
workers’ compensation data; 3) the security of payment in
the workers’ compensation system resulting from the absence
of co-payments and deductibles which are included in some
managed care contracts; 4) reimbursement to acute care
hospitals which is sufficient to induce a sufficient number of
hospitals to continue in the system to ensure access to quality
medical care for injured workers in Texas. The Commission
is to establish guidelines which balance the various interests
in the workers’ compensation system by ensuring that medical
services fees are fair and reasonable, that injured workers
receive quality health care reasonably required by the nature of
their injury as and when needed, and that effective medical cost
control is achieved and this rule does that based on Commission
expertise and experience.
The Commission chose to average the per diem managed
care contract rates in arriving at the rates in the ACIHFG
to balance the statutory and policy standards and objectives
of the Workers’ Compensation Act. Averaging minimizes the
effect of outliers in the data because most rates were closer to
the average than to either the higher or lower rates, because
the lowest rates may not accurately reflect hospital economic
factors for all the hospitals with greater rates and because a
reimbursement based on an average rate will be a greater
incentive for maintaining access to quality health care than use
of the lowest rates. However, out of an abundance of caution
to ensure access to quality health care and as an additional
protection to ensure fair and reasonable rates for surgical cases,
the Commission increased the surgical reimbursement rate in
the adopted ACIHFG from the per diem contract average rate
of $1,045 per day to $1,118 per day. See detailed discussion
elsewhere in this preamble.
COMMENT: Commenter questioned why weighted averages
and median charges were not considered for this guideline, but
they were utilized in other fee guidelines. Commenter did not
comment on whether and why the Commission should have
used these methodologies.
RESPONSE: Charges, including median charges, were not
utilized in development of the ACIHFG because each hospital
determines its own charges. In addition, a hospital’s charges
cannot be verified as a valid indicator of its costs. This is
exemplified by a study by Commission staff which indicated
that charges for surgical hospital admissions (per TWCC billing
database) increased by 107.0% from 1992 to 1996 and by 65%
from 1993 through 1996, whereas for those same periods of
time the Consumer Price Index (CPI) reflected an inflation rate
of 16% and 12% respectively, and the Medical Care Services
group of the CPI reflected an inflation rate of 29% and 18%
respectively. For these reasons, hospital charges are not a
valid indicator of a hospital’s costs of providing services nor of
what is being paid by other payors.
Weighted averages were not used because of the difficulty in
establishing appropriate weighting methodologies. Weighted
averages were not necessary because the distribution of con-
tract per diem rates was concentrated around the average rate.
Similar methodologies are not necessarily appropriate for every
guideline. Considerations must be given to many factors when
developing guideline methodology including data available to
be analyzed, market practices and trends, as well as statutory
standards and objectives.
COMMENT: Commenter expressed concern that the rule does
not make a provision for increasing rates over time to account
for the effects of inflation on hospital costs.
RESPONSE: The Commission disagrees that an inflation fac-
tor should be included. Inflation factors are not the same each
year, and in fact they can indicate decreases as well as in-
creases in costs. Such factors cannot be accurately predicted
into the future. It would therefore be unwise to try to predict
future inflation factors and provide for an automatic predeter-
mined future adjustment in the reimbursement rates provided
in the ACIHFG.
The hospital reimbursements in the new ACIHFG are sufficient
to account for the inflation of 12% reflected in the CPI for the
period from 1993 to 1996, and the new ACIHFG’s estimated
17.4% increase over rates contained in the previous ACIHFG
(which percentage does not account for any possible increased
reimbursement due to the exemption of certain small hospitals
under subsection (a)(1)) is just under the Medical Care Services
CPI of 18% for the period 1993 to 1996.
In addition, preliminary analysis of approximately 300 newer
per diem managed care contracts for the period October
1995 through October 1996, which have been reviewed by
the Commission indicates that with the exception of a few
contracts, there was little or no change in the average per
diem reimbursement rates ($863 medical per diem, $1,015
surgical per diem, and $1,537 ICU per diem) when compared
to the average per diem rate of the contracts and summaries
obtained earlier by the Commission. This preliminary analysis
also indicates the total number of contracts that have per
diem rates is increasing. In addition, a comparison of the
newer contracts to the earlier contracts for the same hospital(s)
indicates that 52.6% of these hospitals have more per diem
contracts than before. A comparison of the averages of the
newer contract rates to the earlier contract rates for the same
hospital(s) shows that of the 692 per diem rates in the newer
contracts 84.96% of the per diem rates were either reduced,
stayed the same, or increased by less than 10%. Based on the
comparison to inflation rates and the rates in the more recent
contracts, the Commission concluded that an overall future
inflation adjustment for the adopted rates is not necessary to
ensure fair and reasonable rates for these hospitals or to ensure
access to quality health care for injured workers by ensuring
that hospitals will continue to treat workers’ compensation
patients. However, out of an abundance of caution to ensure
access to quality health care and as an additional protection
to ensure fair and reasonable rates for surgical cases, the
Commission increased the surgical reimbursement rate in the
adopted ACIHFG from the per diem contract average rate of
$1,045 per day to $1,118 per day. See detailed discussion
elsewhere in this preamble.
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The Center for Health Care Industry Performance Studies’
1996-1997 Almanac of Hospital Financial and Operating Indica-
tors (as reported in Medical Benefits, October 30, 1996) reports
that U. S. hospitals in high managed care markets realized sig-
nificant improvements in profitability during 1995 and are more
profitable than hospitals that operate in lower managed care
markets. In addition, the Almanac reports that profitability in the
hospital industry reached a five-year high in 1995. This publica-
tion presents information on hospital performance in 1995 and
reviews performance measures for the past five-year period.
The U.S. Prospective Payment Assessment Commission, a
federal advisory panel, voted in January of 1997 to recommend
no change in Medicare payment rates for hospitals. N.Y.
Times, January 19, 1997. The panel concluded that hospitals
had effectively controlled their costs, so that existing Medicare
rates were generally adequate. Spokesmen for the advisory
panel indicated that its recommendation would not harm the
quality of health care or access to care for beneficiaries in the
Medicare program. They indicated that Medicare hospital costs
have been declining while Medicare payments have increased
at a moderate rate, favorably affecting the profitability of the
hospitals’ Medicare business. In fact, the advisory panel’s
figures show that the operating expense for each Medicare
patient has actually declined in the three year period of 1993
through 1995. The article states that the cost of medical care,
as measured by the CPI, rose last year by just 3%, the smallest
amount in three decades, and the first time since 1980 that
medical prices rose less than the overall index. In addition,
the article reports that economists told Congress last month
that the CPI tends to overstate inflation. The advisory panel’s
recommendations and data and the statements regarding CPI
inflation figures and medical care inflation provide additional
indicators of why an inflation factor is not justified for the
average, managed care contract rates existing in Texas through
October of 1995.
All of these indicators support not including an overall future
inflation factor in the adopted rates of the ACIHFG.
COMMENT: Commenter questioned the Commission’s conclu-
sion that because the consumer price index (CPI) and hospital
charge data were not comparable, hospital charges were not
valid indicators of hospital costs. Commenter asks if this is a
clear indicator of the need for hospitals to try and cost shift
through increased charges because 73.3% of their business
may well be at or below costs. Commenter asks if this is a fac-
tor in the increased consolidations, mergers, acquisitions, and
the reduction in the number of non-profit hospitals. Commenter
did not state a position on the subject or comment on whether
or why the information requested would be relevant to the pro-
posed ACIHFG .
RESPONSE: The Commission disagrees the workers’ compen-
sation system should compensate for inadequate or lower re-
imbursements in other systems. In addition, the workers’ com-
pensation system should not compensate for hospitals that are
inefficient or poorly managed. The Workers’ Compensation Act
provides that guidelines for medical service fees may not pro-
vide for a payment of a fee in excess of the fee charged for
similar treatment of an injured individual of an equivalent stan-
dard of living and paid by that individual or someone acting on
that individual’s behalf. Workers’ compensation fees are not to
subsidize the provision of non- workers’ compensation medical
care, including that which is subject to managed care. (Re-
search Papers of the Joint Select Committee, September 1988,
Chapter 6). The Commission disagrees with the commenters
conclusion that 73.3% of hospital business is at or below cost.
The fact that hospitals receive the vast majority of their gross pa-
tient revenue from choosing to participate in Medicare and man-
aged care indicates that reimbursements received from those
payors are sufficient to cover the hospitals’ costs. At a recent
hearing for the Texas Healthcare Information Council regarding
the
Hospital Discharge Data Rule, representatives from Columbia
Mainland Medical Center, Columbia Doctor’s Regional Medical
Center and Park Plaza Hospital testified that hospital charges
are basically meaningless in current managed care environ-
ment. Therefore the Commission is correct in not utilizing hos-
pital charges when setting ACIHFG reimbursement rates. As
discussed elsewhere in detail in this preamble, hospital charge
data is not a valid indicator of hospital costs. In addition, as
a commenter at the public hearing on the previous proposal of
this guideline indicated, hospitals do not intentionally negotiate
contract rates which would cause them to lose money on a per
case basis. Therefore, basing hospital rates on negotiated con-
tract rates takes into consideration hospital costs.
The Commission has not reviewed data or information which
would indicate that hospital consolidations, mergers, acquisi-
tions, and reduction in number of non-profit hospitals result from
hospitals providing services at below cost. Rather, recent data
in the Center for Health Care Industry Performance Studies’
1996-1997 Almanac of Hospital Financial and Operating Indi-
cators (as reported in Medical Benefits, October 30, 1996)
indicates that U. S. hospitals in high managed care markets re-
alized significant improvements in profitability during 1995 and
are more profitable than hospitals that operate in lower man-
aged care markets. In addition, the Almanac reports that prof-
itability in the hospital industry reached a five-year high in 1995.
This publication presents information on hospital performance
in 1995 and reviews performance measures for the past five-
year period.
If the Medical Care Services CPI is accepted as a valid
indication of inflation in costs to provide medical services, then
the fact that the charges for hospital admissions increased at
a vastly greater rate than the CPI indicates that the increase
in hospital charges is largely attributable to factors other than
inflation in costs. See discussion elsewhere in this preamble
regarding the comparison of inflation rates versus the increase
in hospital charges
See also, relevant discussions elsewhere in this preamble,
including discussions of case complexity and case mix and of
an additional approximate 7.0% in the surgical per diem rate.
COMMENT: Commenter agreed with the recognition that the
previous per diem rate for medical cases was inadequate and
was accordingly raised from $600 to $870 per day.
RESPONSE: The Commission agrees that an increase in
per diem rates for medical cases was warranted and has
incorporated that increase into the ACIHFG. The Commission
has been provided no data or information which would support
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that the per diem rates in the previous ACIHFG when it was
adopted in 1992, were inadequate.
COMMENT: Commenter agreed that managed care contracts
are an appropriate guide to setting the fee schedule, but felt
that a hospital’s net revenue as a percentage of gross revenue
on Medicare hospital bills should be used as an additional
guide to setting the per diem rates. Commenter agreed with
crafting a guideline that reflects as closely as possible what the
hospitals are negotiating and accepting in the open market, but
the commenter also believed that the more services carved out
of the per diem rate, the lower the per diem rate must be and
the commenter is not convinced the proposed guideline follows
this principal.
RESPONSE: The Commission disagrees with the commenter’s
recommendation that a hospitals’ Medicare net and gross
revenue be used as an additional guide to setting per diem
rates. Hospital contracts provide the most accurate, verifiable
information of the current hospital service market and thus the
most relevant information regarding fair and reasonable rates,
access to quality health care, cost control, and fees paid for
similar treatment by persons of an equivalent standard of living.
Medicare rates are not determined by voluntary negotiation and
largely involve non-working elderly patients who require longer
lengths of stay and a higher co- morbidity.
The Commission disagrees with the commenter’s recommenda-
tion to lower the per diem rates because of the carve outs that
are included in the ACIHFG. The services and supplies chosen
for carve out require significantly more costly and complex ser-
vices which increase hospital reimbursement and will ensure
fair and reasonable rates for hospitals and access to quality
care for injured workers. Carved out services and supplies are
based on managed care contracts. The statutory standards and
objectives for cost control and that the guideline not pay in ex-
cess of the amount that would be paid for similar treatment of
non-workers’ compensation patients of an equivalent standard
of living must be balanced with the statutory standard for rea-
sonable access to quality health care. Carve outs are a way
of ensuring that this balance is maintained. The Commission
believes that the effect of carve outs should be watched and
analyzed as experience with the new ACIHFG is gained. Data,
information, and input will be obtained and reviewed, and ac-
tion taken to adjust the fees and other aspects of the rule as
appropriate.
COMMENT: Commenter questioned why the Medicare cost re-
port adjustments were not included and why diagnosis and pro-
cedures provided to Medicare patients were excluded in the
analysis for setting reimbursements in this guideline. Com-
menter did not comment on whether or why the Commission
should have included such information.
RESPONSE: Reimbursements in the ACIHFG were set using
averages from per diem rates found in the 1994-1995 hospital
contracts for each category of medical, surgical, and ICU, with
the addition of approximately 7.0% to the average surgical
per diem rate found in the 1994-1995 per diem contracts.
For further discussion on the reasons why the Commission
chose to look at managed care contracts and use per diem
reimbursements from those contracts as a basis for the adopted
rule see discussions in other parts of this preamble.
The actuarial study described in the proposal preamble used
Medicare rates for comparison purposes and to indicate that
Medicare rates, which are often lower than rates in the ACIHFG,
have been accepted by hospitals even when more complex
and intensive services may be required. Rates were not
set based on Medicare rates. Cost report adjustments are
not relevant to managed care contracts because Medicare
cost adjustments are part of the Medicare reimbursement
system. As such, it applies only to Medicare rates and are not
applicable to managed care contract rates. Therefore Medicare
cost adjustments were not considered in the development
of reimbursements set in this guideline. If the commenter’s
reference to "diagnosis and procedures provided to Medicare
patients" is a comment on why a Medicare DRG methodology
was not used, see the discussion elsewhere in this preamble
on why the DRG methodology was not utilized.
COMMENT: Commenter questioned why no inquiry was made
to determine the causes of the variances in the managed care
contracts and the commenter questioned why the Commission
did not research into this in greater depth. Commenter
suggested that there are other motivating factors which must
be given equal weight and that this wide variance indicates that
any attempt to use an average would be flawed. However,
commenter does not say what factors or how such factors
should affect the rule.
RESPONSE: The Commission disagrees with the commenter’s
contention that no inquiry was made to determine the causes
of the variances in managed care contracts. It has been
suggested to the Commission that variations among contract
rates is linked to hospital labor expenses, due to the fact
that such expenses make up a major portion of total hospital
expenses. Labor costs across regions as set out in the
Bureau of Labor Statistics average hourly wage index for Texas
metropolitan statistical areas (MSAs) were compared with the
average hospital per diem rates contained in contracts for
hospitals in the same region. No correlation between higher
labor costs and higher per diem rates was observed; i.e. the
higher per diem rates were not in the areas with higher labor
costs. In fact, in some regions, there was a negative correlation-
a region with a low wage index and higher managed care
contract rates.
To further evaluate the variances in managed care contract
rates, the Commission identified hospitals that are in the same
chain, and looked at the contract rates for different hospitals
contracting with the same carrier in the same MSA; for the same
hospital contracting with the same carrier in different MSA’s;
and for the same hospital contracting with different carrier in the
same MSA. The analysis revealed that there is no consistency
among hospitals in the same chain of hospitals which are
contracting with the same carrier in the same MSA; there is no
consistency among a specific hospital’s contracts with the same
carrier in different MSA’s; and there is no consistency among
a specific hospital’s contracts with different carrier in the same
MSA. While there may be some basis or explanation for the
variation in contract rates across the state, geographic location
was not a major factor, if any.
Hospital type and hospital bed size were also compared with the
hospital per diem rates contained in the contracts. Differences
which may be attributable to hospital size together with the size
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of the population served have been recognized and accounted
for by the exemption of hospitals located in a population center
of less than 50,000 persons and which have 100 or less
licensed beds from the per diem reimbursement rates in the
adopted ACIHFG. Differences in levels of care provided by
some hospitals have been recognized and accounted for in
the ACIHFG by "carving out", or exempting from the per diem
reimbursement rates, ICD-9 codes for trauma, burn and HIV
cases. Other provisions in the rule, including the addition of
approximately 7.0% to the surgical per diem rate, also serve
to increase actual reimbursement. The Commission therefore
concludes that regional rate variation is not necessary for a rate
to be fair and reasonable, or to ensure access to quality health
care.
Average contract rates were utilized because averaging mini-
mizes the effect of outliers in the data because most rates were
closer to the average than to either the higher or lower rates,
because the lowest rates may not accurately reflect hospital
economic factors for all the hospitals with greater rates and be-
cause a reimbursement based on an average rate will be a
greater incentive for maintaining access to quality health care
than use of the lowest rates.
The repeal is adopted under the Texas Labor Code, §402.061
which requires the Commission to adopt rules necessary for the
implementation and enforcement of the Texas Workers’ Com-
pensation Act; the Texas Labor Code, §408.021, which enti-
tles injured employees to all health care reasonably required
by the nature of the injury as and when needed; the Texas
Labor Code, §413.002, which requires that the Commission’s
Medical Review Division monitor health care providers, insur-
ance carriers and claimants to ensure compliance with Commis-
sion rules; the Texas Labor Code, §413.006, which authorizes
the Commission to appoint advisory committees in addition to
the Medical Advisory Committee as it considers necessary; the
Texas Labor Code, §413.007, which sets out information to be
maintained by the Commission’s Medical Review Division; the
Texas Labor Code, §413.011, which provides that the Com-
mission by rule establish medical policies and guidelines; the
Texas Labor Code, §413.012, which requires periodic review
of the medical policies and fee guidelines; the Texas Labor
Code, §413.013, which requires the Commission by rule to es-
tablish programs related to health care treatments and services
for dispute resolution, monitoring, and review; the Texas La-
bor Code, §413.015, which requires insurance carriers to pay
charges for medical services as provided in the statute and re-
quires that the Commission ensure compliance with the medical
policies and fee guidelines through audit and review; the Texas
Labor Code, §413.016, which provides for refund of payments
made in violation of the medical policies and fee guidelines; the
Texas Labor Code, §413.017, which provides a presumption of
reasonableness for medical services fees which are consistent
with the medical policies and fee guidelines; the Texas Labor
Code, §413.019, which provides for payment of interest on de-
layed payments, refunds or overpayments; and the Texas Labor
Code, §413.031, which provides a procedure for medical dis-
pute resolution.
These statutory provisions clearly authorize and require the
Commission to adopt a rule such as §134.401 which includes
guidelines for fees paid to hospitals for inpatient medical
services provided to injured workers. The statutes also state
the standards and objectives the Commission is to consider
in establishing fee guidelines. In proposing and adopting this
Acute Care Inpatient Hospital Fee Guideline the Commission
has considered all the standards and objectives established by
the legislature, has not considered irrelevant factors, and has
reached a reasonable conclusion after considering the relevant
factors. The rule is a reasonable means to legitimate objectives.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Workers’ Compensation Commission
Effective date: August 1, 1997
Proposal publication date: February 11, 1997
For further information, please call: (512) 440–3700
♦ ♦ ♦
28 TAC §134.401
The new rule is adopted under the Texas Labor Code, §402.061
which requires the Commission to adopt rules necessary for the
implementation and enforcement of the Texas Workers’ Com-
pensation Act; the Texas Labor Code, §408.021, which enti-
tles injured employees to all health care reasonably required
by the nature of the injury as and when needed; the Texas
Labor Code, §413.002, which requires that the Commission’s
Medical Review Division monitor health care providers, insur-
ance carriers and claimants to ensure compliance with Commis-
sion rules; the Texas Labor Code, §413.006, which authorizes
the Commission to appoint advisory committees in addition to
the Medical Advisory Committee as it considers necessary; the
Texas Labor Code, §413.007, which sets out information to be
maintained by the Commission’s Medical Review Division; the
Texas Labor Code, §413.011, which provides that the Com-
mission by rule establish medical policies and guidelines; the
Texas Labor Code, §413.012, which requires periodic review
of the medical policies and fee guidelines; the Texas Labor
Code, §413.013, which requires the Commission by rule to es-
tablish programs related to health care treatments and services
for dispute resolution, monitoring, and review; the Texas La-
bor Code, §413.015, which requires insurance carriers to pay
charges for medical services as provided in the statute and re-
quires that the Commission ensure compliance with the medical
policies and fee guidelines through audit and review; the Texas
Labor Code, §413.016, which provides for refund of payments
made in violation of the medical policies and fee guidelines; the
Texas Labor Code, §413.017, which provides a presumption of
reasonableness for medical services fees which are consistent
with the medical policies and fee guidelines; the Texas Labor
Code, §413.019, which provides for payment of interest on de-
layed payments, refunds or overpayments; and the Texas Labor
Code, §413.031, which provides a procedure for medical dis-
pute resolution.
These statutory provisions clearly authorize and require the
Commission to adopt a rule such as §134.401 which includes
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guidelines for fees paid to hospitals for inpatient medical
services provided to injured workers. The statutes also state
the standards and objectives the Commission is to consider
in establishing fee guidelines. In proposing and adopting this
Acute Care Inpatient Hospital Fee Guideline the Commission
has considered all the standards and objectives established by
the legislature, has not considered irrelevant factors, and has
reached a reasonable conclusion after considering the relevant
factors. The rule is a reasonable means to legitimate objectives.
§134.401. Acute Care Inpatient Hospital Fee Guideline.
(a) Applicability.
(1) This guideline shall become effective August 1, 1997.
The Acute Care Inpatient Hospital Fee Guideline (ACIHFG) is
applicable for all reasonable and medically necessary medical and/
or surgical inpatient services rendered after the effective date of this
rule in an acute care hospital to injured workers under the Texas
Workers’ Compensation Act. These rules shall not apply to acute
care hospitals which are located in a population center of less than
50,000 persons and have 100 or less licensed beds, which shall be
reimbursed at a fair and reasonable rate.
(2) Psychiatric and/or rehabilitative inpatient admissions
are not covered by this guideline and shall be reimbursed at a fair
and reasonable rate until the issuance of a fee guideline on these
specific types of admissions. For these type of admissions, insurance
carriers shall put one of the appropriate following codes on each bill




(3) Services such as outpatient physical therapy, radiolog-
ical studies, and laboratory studies are not covered by this guideline
and shall be reimbursed at a fair and reasonable rate until the issuance
of a fee guideline addressing these specific services. For these type
of admissions, insurance carriers shall put one of the appropriate fol-
lowing codes on each bill to indicate the type of services performed:
Type of ServiceCode
Hospital Surgical - Outpatient-HS
Hospital Other - Outpatient-HO
Ambulatory Surgical - Outpatient-AS
Ambulatory Other - Outpatient-AO
(4) Ambulatory/outpatient surgical care is not covered by
this guideline and shall be reimbursed at a fair and reasonable rate
until the issuance of a fee guideline addressing these specific types
of reimbursements. For these type of admissions, insurance carriers
shall put one of the appropriate following codes on each bill to indi-
cate the type of services performed:
Type of Service-Code
Ambulatory Surgical - Outpatient-AS
Ambulatory Other - Outpatient-AO
(5) Emergency services that do not lead to an inpatient ad-
mission are not covered by this guideline and shall be reimbursed at a
fair and reasonable rate until the issuance of a fee guideline address-
ing these specific services. Except as listed in subsection (c)(4)(B) of
this section, emergency transportation shall be reimbursed in accor-
dance with the Texas Workers’ Compensation Commission Medical
Fee Guideline in effect at the time the services are rendered.
(b) General Ground Rules.
(1) The following words and terms, when used in this
section, shall have the following meanings, unless the context clearly
indicates otherwise.
(A) Acute Care Hospital - A health care facility
that provides inpatient or outpatient services delivered to patients
experiencing acute illness or trauma as licensed by the Texas
Department of Health (TDH) as a General or Special Hospital Type.
(B) Inpatient Services - Health care, as defined by the
Texas Labor Code §401.011(19), provided by an acute care hospital
and rendered to a person who is admitted to an acute care hospital
and whose length of stay exceeds 23 hours in any unit of the acute
care hospital.
(C) Institutional Services - All non-physician services
rendered within the hospital by an employee or agent of the hospital.
(D) Length of Stay (LOS) - Number of calendar days
from admission to discharge. In computing a patient’s length of stay,
the day of admission is counted, but the day of discharge is not.
(E) Medical Admission - Any hospital admission
where the primary services rendered are medical in nature.
(F) Stop-Loss Payment - An independent method of
payment for an unusually costly or lengthy stay.
(G) Stop-Loss Reimbursement Factor (SLRF) - A
factor established by the Commission to be used as a multiplier to
establish a reimbursement amount when total hospital charges have
exceeded specific stop-loss thresholds.
(H) Stop-Loss Threshold (SLT) - Threshold of total
charges established by the Commission, beyond which reimbursement
is calculated by multiplying the applicable Stop-Loss Reimbursement
Factor by the total charges identifying that particular threshold.
(I) Surgical Admission - Any hospital admission
where the primary services rendered are surgical in nature. The
surgical nature of the service is indicated by the use of a surgical
procedure code.
(J) Standard Per Diem Amount (SPDA) - A standard-
ized per diem amount established by the Commission as the maximum
reimbursement for hospital services covered by this guideline.
(2) General Information.
(A) All hospitals shall bill their usual and customary
charges. The basic reimbursement for acute care hospital inpatient
services rendered shall be the lesser of:
(i) a rate for worker’s compensation cases pre-
negotiated between the carrier and hospital;
(ii) the hospital’s usual and customary charges; or
(iii)reimbursement as set out in subsection (c) of this section for that
admission.
(B) Additional reimbursements as outlined in subsec-
tion (c)(4) of this section are determined on a case-by-case basis
within the guidelines established for the specific services rendered.
(C) All charges submitted are subject to audit as
described in Commission rules.
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(D) All bills for professional services rendered by a
health care practitioner shall be submitted on form TWCC-67, the
standard HCFA 1500 form.
(E) All bills for acute care hospital inpatient services
shall be submitted on form TWCC-68a, the standard UB-92 (HCFA
1450) form. Depending upon the type of service(s) rendered, the
appropriate code shall be included on each UB-92 (HCFA 1450)
submitted. One of the following codes shall be put on the bill by the
insurance carrier:
Type of Service-Code
Acute Care - Inpatient (Medical)-IM
Acute Care - Inpatient (Surgical)-IS
(F) When a medical admission takes place, and
surgery is subsequently performed during this stay, the entire stay
is considered to be a surgical admission.
(c) Reimbursement.
(1) Standard Per Diem Amount . The workers’ compen-
sation standard per diem amounts to be used in calculating the reim-
bursement for acute care inpatient services are as follows:
Medical-$ 870
Surgical$ 1,118
Intensive Care Unit (ICU)/Cardiac Care Unit (CCU)- $ 1,560
(2) Method. All inpatient services provided by an acute
care hospital for medical and/or surgical admissions will be reim-
bursed using a service related standard per diem amount.
(A) The complete treatment of an injured worker is
categorized into two admission types: medical or surgical. A per
diem amount shall be determined by the admission category.
(B) A per diem amount is also established for
reimbursement of each specific ICU/CCU day independently. This
special per diem rate is used for each ICU/CCU day in lieu of
the specific (medical/surgical) per diem rate being used for normal
services rendered during this admission.
(C) Independent reimbursement is allowed on a case-
by-case basis if the particular case exceeds the stop-loss threshold as
described in paragraph (6) of this subsection or if the ICD-9 primary
diagnosis code is listed in paragraph (5) of this subsection.
(3) Reimbursement Calculation.
(A) Explanation.
(i) Each admission is assigned an admission cate-
gory indicating the primary service(s) rendered (medical or surgical).
(ii) The applicable Workers’ Compensation Stan-
dard Per Diem Amount (SPDA) is multiplied by the length of stay
(LOS) for admission.
(iii) If applicable, ICU/CCU days are subtracted
from the total LOS and reimbursed the ICU/CCU per diem rate
for those specific days of treatment in lieu of the assigned medical/
surgical per diem rate.
(iv) The Workers’ Compensation Reimbursement
Amount (WCRA) is the total amount of reimbursement to be made
for that particular admission.
(B) Formula. LOS x SPDA = WCRA
(C) Examples.
(i) Without ICU/CCU days: admission category -
medical; length of stay - eight days; per diem (medical) - $870; eight
days at $870 equals $6,960.
(ii) With ICU/CCU days: admission category-
surgical; length of stay-15 days; ICU/CCU days-three days; per
diem (surgical)-$1,118; per diem (ICU/CCU)$1,560. Fifteen total
days minus three ICU/CCU days equals 12 surgical days. Twelve
days at $1,118 plus three days at $1,560 equals $18,096.
(4) Additional Reimbursements. All items listed in this
paragraph shall be reimbursed in addition to the normal per diem
based reimbursement system in accordance with the guidelines
established by this section. Additional reimbursements apply only to
bills that do not reach the stop-loss threshold described in subsection
(c)(6) of this section.
(A) When medically necessary the following services
indicated by revenue codes shall be reimbursed at cost to the hospital
plus 10%:
(i) Implantables (revenue codes 275, 276, and 278),
and
(ii) Orthotics and prosthetics (revenue code 274)
(B) When medically necessary the following services
indicated by revenue codes shall be reimbursed at a fair and
reasonable rate:
(i) Magnetic Resonance Imaging (MRIs) (revenue
codes 610-619);
(ii) Computerized Axial Tomography (CAT scans)
(revenue codes 350-352, 359);
(iii) Hyperbaric oxygen (revenue code 413);
(iv) Blood (revenue codes 380-399); and
(v) Air ambulance (revenue code 545).
(C) Pharmaceuticals administered during the admis-
sion and greater than $250 charged per dose shall be reimbursed at
cost to the hospital plus 10%. Dose is the amount of a drug or other
substance to be administered at one time.
(5) Reimbursement for Certain ICD-9 Codes. When the
following ICD-9 diagnosis codes are listed as the primary diagnosis,
reimbursement for the entire admission shall be at a fair and
reasonable rate:
(A) Trauma (ICD-9 codes 800.0-959.50);
(B) Burns (ICD-9 codes 940-949.9); and
(C) Human Immunodeficiency Virus (HIV) (ICD-9
codes 042-044.9).
(6) Stop-Loss Method. Stop-loss is an independent
reimbursement methodology established to ensure fair and reasonable
compensation to the hospital for unusually costly services rendered
during treatment to an injured worker. This methodology shall
be used in place of and not in addition to the per diem based
reimbursement system. The diagnosis codes specified in (c)(5) are
exempt from the stop-loss methodology and the entire admission shall
be reimbursed at a fair and reasonable rate.
(A) Explanation.
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(i) To be eligible for stop-loss payment the total
audited charges for a hospital admission must exceed $40,000, the
minimum stop-loss threshold.
(ii) This stop-loss threshold is established to ensure
compensation for unusually extensive services required during an
admission.
(iii) If audited charges exceed the stop-loss thresh-
old, reimbursement for the entire admission shall be paid using a
Stop-Loss Reimbursement Factor (SLRF) of 75%.
(iv) The Stop-Loss Reimbursement Factor is mul-
tiplied by the total audited charges to determine the Workers’ Com-
pensation Reimbursement Amount (WCRA) for the admission.
(v) Audited charges are those charges which remain
after a bill review by the insurance carrier has been performed.
Those charges which may be deducted are personal items (e.g.,
telephone, television). If an on-site audit is performed, charges for
services which are not documented as rendered during the admission
may be deducted. Items and services which are not related to the
compensable injury may be deducted. The formula to obtain audited
charges is as follows: Total Charges - Deducted Charges = Audited
Charges





$99,999 x .75 equals $74,999.25 (WCRA).
(7) Reimbursement for Other Services.
(A) Professional Services. All professional services
performed by a health care practitioner shall be reimbursed in
accordance with the Texas Workers’ Compensation Commission
Medical Fee Guideline currently in effect.
(B) Pharmacy Services. Pharmaceutical services
rendered as part of inpatient institutional services are included in the
basic reimbursement established by subsection (c)(1) of this section.
Pharmaceutical services shall not be reimbursed separately except as
listed in subsection (c)(4)(C) of this section.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Workers’ Compensation Commission
Effective date: August 1, 1997
Proposal publication date: February 11, 1997
For further information, please call: (512) 440–3700
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part II. Texas Parks and Wildlife Depart-
ment
Chapter 65. Wildlife
Subchapter A. Statewide Hunting and Fishing
Proclamation
General Provisions
31 TAC §§65.1, 65.3, 65.5, 65.9, 65.11, 65.24, 65.26, 65.27
The Texas Parks and Wildlife Commission adopts the repeal of
§§65.11, 65.13, 65.15, 65.21, 65.42, 65.46, 65.58, and 65.64;
amendments to §§65.1, 65.3, 65.5, 65.9, 65.24, 65.26, 65.27,
65.44, 65.48, 65.50, 65.52, 65.56, 65.71, 65.72, and 65.78;
and new §§65.11, 65.42, 65.46, and 65.64, concerning the
Statewide Hunting and Fishing Proclamation. The amendments
to §§65.3, 65.5, and 65.72 and new §§65.11, 65.42, and 65.64
are adopted with changes to the proposed text as published
in the March 11, 1997, issue of the Texas Register (22
TexReg 2965). The repeals and amendments to §§65.1,
65.9, 65.24, 65.26, 65.27, 65.44, 65.48, 65.50, 65.52, 65.56,
65.58, 65.71, and 65.78, and new §65.46 are adopted without
changes and will not be republished. The change to §65.3
adjusts the definition of ’coastal waters boundary’ to exclude
two ponds in Corpus Christi and two ponds in Port Lavaca
from status as coastal waters. The change to §65.5 is a
nonsubstantive clarification of the section title. The change
to §65.11, concerning means and methods, separates the
provisions concerning crossbows from those concerning other
archery equipment in order to eliminate confusion. The change
to §65.42, concerning deer, removes Galveston County from
the group of counties having an archery-only white-tail season;
eliminates Andrews, Gaines, and Cochran counties from the
list of counties having an open season for mule deer; and adds
clarifying language to specify that longbow, compound, bow,
and recurved bow are the only lawful means during an archery-
only season, except as provided in §65.11. The change to
§65.64, concerning turkey, removes provisions prohibiting the
use of crossbows during the spring seasons for Rio Grande
birds and adjusts the fall season in Willacy County to run
concurrently with that county’s general open deer season.
The change to §65.72, concerning fish, eliminates proposed
provisions restricting the use of live bait on certain reservoirs.
The repeals, amendments, and new sections are necessary to
implement the statutory duty of the department to regulate the
commercial and recreational harvest of the wildlife resources
of this state. The repeals, amendments, and new sections will
function to eliminate duplication and unnecessary regulations,
restructure and reorganize regulatory provisions in the inter-
est of promoting user-friendliness, and implement regulatory
changes which advance the Commission policy of increasing
recreational opportunity within the tenets of sound biological
management practices.
The amendment to §65.1, concerning Application, rewords the
provisions of subsection (a) to make it clear that the proclama-
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tion applies to all wildlife resources in the state except as specif-
ically provided for elsewhere in Chapter 65. The amendment
to §65.3, concerning Definitions, contains housekeeping-type
revisions intended to clarify existing provisions, and adds defi-
nitions of ’artificial lure’ and ’permanent residence.’ The amend-
ment to §65.5, concerning Importation of a Wildlife Resource,
adds new subsection (c) to establish that the possession of
wildlife lawfully taken in another state, including species listed
as threatened or endangered in Texas, is not a violation, so
long as the person in possession of that wildlife can prove that
it was lawfully taken. The amendment to §65.9, concerning
Open Seasons; General Rules, makes a nonsubstantive gram-
matical change. New §65.11, concerning Means and Meth-
ods, combines the provisions of existing §65.11 with those of
§65.13, concerning Firearms; 65.15, concerning Archery; and
65.21, concerning Falconry, which are being repealed, so as to
consolidate regulations concerning means and methods. The
amendment to §65.24, concerning Permits, contains nonsub-
stantive changes that clarify the intent of the regulation and
eliminate unnecessary verbiage. The amendment to §65.26,
concerning Managed Lands Deer Permits, relocates existing
provisions from §65.42, concerning Deer, to consolidate pro-
visions applicable to the harvest of deer under the MLD pro-
gram. The amendment to §65.27, concerning Antlerless and
Spike-buck Control Permits, consists of nonsubstantive gram-
matical changes and a clarification of the time periods that con-
trol permits are valid. New §65.42, concerning Deer, sets out
the open seasons, bag limits, and harvest restrictions for the
take of white-tailed and mule deer in this state. New §65.46,
concerning Squirrel, sets out the open seasons, bag limits, and
harvest restrictions for the take of squirrels in this state. New
§65.64, concerning Turkey, sets out the open seasons, bag lim-
its, and harvest restrictions for the take of turkey in this state.
The amendments to §65.44, concerning Javelina; §65.48, con-
cerning Desert Bighorn Sheep; §65.50, concerning Elk; and
§65.52, concerning aoudad, consist of minor nonsubstantive
wording changes to eliminate redundancy. The amendment
to §65.56, concerning Prairie Chicken, establishes a free per-
mit that will be required for all persons hunting prairie chicken.
The amendment to §65.71, concerning Reservoir Boundaries,
eliminates an erroneous reference to Robertson County. The
amendment to §65.72, concerning Fish: changes largemouth
bass harvest regulations on Lakes Gilmer, Bryan, and Athens;
changes harvest regulations for smallmouth bass and spotted
bass on Lake Alan Henry; changes harvest regulations for rain-
bow and brown trout on the Guadalupe River below Canyon
dam; modifies harvest regulations for striped bass, blue catfish,
and channel catfish in the area immediately downstream from
the Lake Livingston dam; standardizes harvest regulations with
Oklahoma and Louisiana on Lake Texoma and Toledo Bend
Reservoir; establishes the commercial season for king mackerel
in Texas waters to run concurrently with the commercial king
mackerel season set by the National Marine Fisheries Service
under guidelines established by the Fishery Management Plan
for Coastal Migratory Pelagic Resources of the Gulf of Mexico
and South Atlantic; decreases the bag limit of greater amber-
jack from 3 to 1 fish; and removes the regulations concerning
shrimp trawls, which will be relocated in another chapter. The
amendment to §65.78, concerning Crabs and Ghost Shrimp,
establishes that all crab traps fished in Texas waters must be
equipped with a degradable panel and adds clarifying language
to existing provisions.
The department received a total of 10,101 comments concern-
ing adoption of the proposed regulations. The department re-
ceived 116 comments in opposition to the proposed expansion
of the muzzleloader season and the proposed designation of
the crossbow as a lawful means. The department disagrees
with the commenters and responds that the muzzleloader sea-
son results in an annual harvest that is well below what is bio-
logically sustainable by the resource, and that crossbows and
muzzleloading weapons are effective devices for the take of
deer. No changes were made as a result of the comments.
The department received eight comments in favor of the pro-
posed rules.
The department’s proposal to implement a ’swing tag’ for 11
counties in southeast Texas was opposed by eight commenters.
The department disagrees with the commenters and responds
that biological data indicate that the deer population in that
area can sustain additional harvest in the near term without
harming the resource. No changes were made as a result
of the comments. The department received 212 comments in
favor of the proposed regulation. The department also received
23 comments requesting the ’swing tag’ in additional counties.
The department disagrees with the commenters and responds
that biological justification for the increased harvest did not exist
outside the 11 counties included in the proposal. No changes
were made as a result of the comments.
Concerning the department’s proposal to open a mule deer
season in nine counties in West Texas, nineteen commenters
opposed the proposal for Andrews County, four commenters
opposed the same for Gaines County, and 52 opposed it for
Cochran County. The department agrees with the commenters
and has added a change to eliminate those three counties from
the proposal. The department received six comments favoring
the Andrews County proposal and four comments in favor of
the Cochran County proposal.
The department received six comments against the proposal
to restrict the take of antlerless deer in Karnes and Wilson
counties. The department disagrees with the commenters
and responds that habitat and population trends dictate a
conservative harvest of antlerless deer in those counties. No
changes were made as a result of the comments. The
department received 62 comments in favor of the proposed
regulation.
Concerning the department’s proposal for regulations governing
the hunting of Eastern wild turkeys, one commenter opposed
the opening date and six commenters opposed restricting the
lawful means to shotguns only. The department disagrees with
comments and responds that the opening day of the season
was set according to a breeding chronology that is used to
predict when the greatest number of hens have probably been
bred, and the shotgun-only restriction is a tool to maintain a
conservative harvest while the department is still in the process
of evaluating restocking efforts in East Texas. No changes were
made as a result of the comments. The department received
six comments in favor of the proposal.
The department received four comments requesting a length-
ened squirrel season. The department responds that it is in the
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process of evaluating squirrel seasons statewide and will have
recommendations at a future date. No changes were made as
a result of the comments.
One commenter requested the implementation of a gun sea-
son for deer in Grayson County. The department responds that
such a season was proposed last year and met with overwhelm-
ing disapproval by residents and landowners in the county. No
changes were made as a result of the comment.
One commenter requested that spring turkey season open
on a Saturday. Since the spring season for Rio Grande
birds does open on a Saturday, the department assumes the
comment references Eastern birds, and responds that because
the restocking of Eastern birds is still being monitored to assess
its impact, a conservative harvest is prudent; therefore, in
order to moderate hunting pressure, only one weekend is being
offered. The department made no changes as a result of the
comments.
One commenter opposed the use of electronic calls for hunting
turkey. The department disagrees, responding that seasons
and bag limits are set such that even if there were 100% hunter
success, the resource would not be adversely impacted, and
that therefore it is unnecessary to restrict the use of electronic
calling devices. No changes were made as a result of the
comment.
Five commenters opposed the dates of the archery-only sea-
son, saying that it ended too soon. The department disagrees,
responding that with the present scheme there are always four
full weekends of opportunity and that archery is a legal means
during the entirety of the general season. No changes were
made as a result of the comments.
Two commenters requested that archery season remain re-
stricted to lawful archery equipment only. The department
agrees. No changes were made as a result of the comments.
Four commenters requested that the muzzleloader season be
moved to run prior to the general season. The department
disagrees, responding that time period in question is presently
occupied by the archery season. No changes were made as a
result of the comments.
Three commenters requested muzzleloader seasons in East
Texas counties. The department disagrees and responds that
the muzzleloading seasons in place were designed for use in
counties where the harvest of antlerless deer is not as high as
the department recommends for optimum management. The
department further notes that muzzleloading weapons are lawful
means during the general open season statewide. No changes
were made as a result of the comments.
Three commenters opposed including crossbows in the defini-
tion of lawful archery equipment. The department agrees, but
regrets that the actual definition cannot be amended at this time.
Language has been inserted in §65.42, concerning deer, and
in §65.64, concerning turkey, to make the distinction clear, and
the definition will be amended at a later date.
Three commenters were in favor of the proposed squirrel
regulations.
Two commenters were opposed to the proposed prairie chicken
season, stating that populations have dwindled to unsustain-
able levels. The department disagrees, responding that the
extremely short season and almost no hunting pressure mean
that hunting has a negligible impact on populations, which are
more impacted by rainfall patterns and habitat fragmentation
than anything else. No changes were made as a result of the
comments.
Three commenters requested a special extended squirrel sea-
son for falconry. The department disagrees only because it
wishes to investigate the request further before taking any ac-
tion. No changes were made as a result of the comments.
One commenter opposed the 14-day antlerless season on
properties under the Managed Lands Deer System. The
department disagrees, responding that the harvest on such
properties is under a quota stipulated in a management plan,
rendering moot the question of when the animals are taken.
One commenter opposed the squirrel regulations as proposed,
stating that the department in setting the regulations had failed
to take the squirrels into account as individuals. The department
disagrees with the commenter, responding that its statutory duty
is to manage the population, not individual animals. No change
was made as a result of the comment.
The department received 127 comments requesting one or
more of the following with respect to the proposed regulations
for white-tailed deer: higher bag limits, lower bag limits, more
does in the bag composition, less does in the bag composition,
no does in the bag composition, more doe days, less doe days,
no doe days, earlier opening day, later opening day, bucks by
permit only, does by permit only, acreage-based permits for
bucks and/or does, and an eight-point limit for legal bucks. The
department responds that harvest regulations are the result of
the agency’s statutory duty to conduct scientific investigations
and equitably distribute harvest opportunity and are predicated
upon continuous assessments of habitat type and quality,
hunter density and success, deer density, fawn survival rates,
and buck/doe ratios, among other things. The commission
considers public comment in the context of the commission
policy of providing the greatest opportunity possible within the
dictates of sound biological management, and, therefore, the
regulations finally adopted represent the wisest use of the
resource. The department disagrees with the comments and
no changes were made as a result of them.
The department received six comments opposing the proposal
to require a biodegradable panel on crab traps. The com-
menters opposed the proposed rule for the following reasons:
crab traps could be brought to shore for disposal; vents provide
enough opportunity for escape and abandoned traps don’t con-
tinue to trap crabs; the proposed regulation means more work
for crabbers and has been unsuccessful in Florida; the panel
would be just one more thing to catch in a shrimp trawl; most
crab pot loss is due to theft and shrimp trawls; traps remain
in the bays, but not to the extent presented by TPWD; scien-
tific studies are flawed because they don’t account for shed-
ding crabs, do not include escape rings, do not take fish pre-
dation into account, and don’t allow for small-size steel wires
that would degrade relatively quickly and provide the desired
results. The department disagrees with the comments and re-
sponds that conscientious crabbers do bring worn out traps to
shore, but the issue is abandoned traps; the Florida Depart-
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ment of Natural Resources has had very few complaints about
the tie-down strap option, and they reported longevity of the jute
twine averaged 35-70 days; scientific evidence documents that
abandoned traps do continue to fish and both the Texas Blue
Crab Fishery Management Plan and the Gulf States Marine
Fisheries Management Plan for blue crabs indicate the need
for degradable panels in traps to minimize mortality of crabs in
lost and abandoned traps; the proposed panel size of 3-in x
6-in will probably not fall far from the trap if at all, and with a
tie-down strap there will be no pieces falling from the trap; trap
loss due to theft and shrimp trawls certainly occurs but traps
are also lost due to the loss of buoys and float lines, storms,
and deliberate abandonment; values used by staff come from
interviews conducted with crab fishermen during 1993 and even
if the minimum number of lost traps is used, and taking the use
of escape rings into account, the potential annual mortality of
blue crabs is almost 850,000 crabs, but the exact magnitude of
the amount of truly lost and abandoned traps is unknown; and
crabs do have the ability to exit the trap when they find the entry
funnel, but a newly-shed crab is incapable of movement, and
until its shell has hardened, it is vulnerable to cannibalism from
hard crabs present in the trap; a new study estimated mortality
in traps with escape vents at approximately 16 crabs/trap/year,
fish are caught in lost and abandoned traps, and may prey on
trapped crabs but regardless of the cause, trapped crabs are
still dead; and wire was rejected as an option due to difficul-
ties inherent in determining the metal content of the hook and
measurement of wire gauge diameter. Two commenters were
in favor of adoption of the regulation. No changes were made
as a result of the comments.
The department received five comments on opposition to the
proposed regulations concerning rainbow trout. The depart-
ment disagrees with the comments and responds that the reg-
ulation enjoys a consensus of support. No change was made
as a result of the comments. The department received 28 com-
ments in favor of adoption.
Six comments opposed to the proposed regulations for striped
bass and blue and channel catfish below Livingston Dam were
received by the department. The department disagrees with the
comments and responds that data from broodfish collections in
this area point to the need to reduce harvest of large striped
bass and blue catfish. No changes were made as a result of
the comments. The department received 15 comments in favor
of adoption.
The department received one comment opposing the proposed
standardization of fishing regulations on waters shared with
Louisiana and Oklahoma. The department disagrees with the
comment and responds that the changes will reduce confusion
caused by regulations differing between Texas and bordering
states. No changes were made as a result of the comments.
The department received 3 comments in favor of the proposal.
The department received 6,392 comments opposing the pro-
posed restrictions on the use of live bait on Lakes Fork and
Ray Roberts. The proposal was made as a result of a petition
for rulemaking, which has been withdrawn. The department
accordingly has withdrawn the proposed regulation. The de-
partment received 3,148 comments in favor of the proposal.
The department received one comment opposing the take of
game fish except channel and blue catfish by trotlines. The
department disagrees with the comment and responds that the
prohibition is in place to prevent trotline anglers from targeting
game species such as bass that have minimum length limits.
No change was made as a result of the comment.
Five commenters were in favor of adoption of the regulations
as proposed.
Texas Wildlife Forever, Texas Sportsman’s Association, Texas
Wildlife Association, Lone Star Bow Hunters Association, Wild
Turkey Federation (Pineywoods Chapter), and Action for Ani-
mals commented on the proposed rules.
The amendments and new sections are adopted under Parks
and Wildlife Code, Chapter 61, Uniform Wildlife Regulatory Act
(Wildlife Conservation Act of 1983), and Chapter 67, which
provides the Commission with authority to establish wildlife
resource regulations for this state.
§65.3. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise. All other words and terms in this chapter shall have the
meanings assigned in the Texas Parks and Wildlife Code.
Artificial lure-Any lure (including flies) with hook or hooks attached
that is man-made and is used as a bait while fishing.
Baited area-Any area where minerals, vegetative material or any other
food substances are placed so as to lure a wildlife resource to, on, or
over that area.
Coastal waters boundary-All public waters east and south of the
following boundary are considered coastal waters: Beginning at the
International Toll Bridge in Brownsville, thence northward along
U.S. Highway 77 to the junction of Paredes Lines Road (F.M. Road
1847) in Brownsville, thence northward along F.M. Road 1847 to
the junction of F.M. Road 106 east of Rio Hondo, thence westward
along F.M. Road 106 to the junction of F.M. Road 508 in Rio
Hondo, thence northward along F.M. Road 508 to the junction
of F.M. Road 1420, thence northward along F.M. Road 1420 to
the junction of State Highway 186 east of Raymondville, thence
westward along State Highway 186 to the junction of U.S. Highway
77 near Raymondville, thence northward along U.S. Highway 77
to the junction of the Aransas River south of Woodsboro, thence
eastward along the south shore of the Aransas River to the junction
of the Aransas River Road at the Bonnie View boat ramp; thence
northward along the Aransas River Road to the junction of F.M.
Road 629; thence northward along F.M. Road 629 to the junction of
F.M. Road 136; thence eastward along F.M. Road 136 to the junction
of F.M. Road 2678; then northward along F.M. Road 2678 to the
junction of F.M. Road 774 in Refugio, thence eastward along F.M.
Road 774 to the junction of State Highway 35 south of Tivoli, thence
northward along State Highway 35 to the junction of State Highway
185 between Bloomington and Seadrift, thence northwestward along
State Highway 185 to the junction of F.M. Road 616 in Bloomington,
thence northeastward along F.M. Road 616 to the junction of State
Highway 35 east of Blessing, thence southward along State Highway
35 to the junction of F.M. Road 521 north of Palacios, thence
northeastward along F.M. Road 521 to the junction of State Highway
36 south of Brazoria, thence southward along State Highway 36 to
the junction of F.M. Road 2004, thence northward along F.M. Road
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2004 to the junction of Interstate Highway 45 between Dickinson
and La Marque, thence northwestward along Interstate Highway 45
to the junction of Interstate Highway 610 in Houston, thence east and
northward along Interstate Highway 610 to the junction of Interstate
Highway 10 in Houston, thence eastward along Interstate Highway
10 to the junction of State Highway 73 in Winnie, thence eastward
along State Highway 73 to the junction of U.S. Highway 287 in
Port Arthur, thence northwestward along U.S. Highway 287 to the
junction of Interstate Highway 10 in Beaumont, thence eastward
along Interstate Highway 10 to the Louisiana State Line. The waters
of Spindletop Bayou inland from the concrete dam at Russels Landing
on Spindletop Bayou in Jefferson County; public waters north of the
dam on Lake Anahuac in Chambers County; the waters of Taylor
Bayou and Big Hill Bayou inland from the saltwater locks on Taylor
Bayou in Jefferson County; Lakeview City Park Lake, West Guth
Park Pond, and Waldron Park Pond in Nueces County; Galveston
County Reservoir and Galveston State Park ponds #1-7 in Galveston
County; Lake Burke-Crenshaw and Lake Nassau in Harris County;
Fort Brown Resaca, Resaca de la Guerra, Resaca de la Palma, Resaca
de los Cuates, Resaca de los Fresnos, Resaca Rancho Viejo, and
Town Resaca in Cameron County; and Little Chocolate Bayou Park
Ponds #1 and #2 in Calhoun County are not considered coastal waters
for purposes of this subchapter.
Daily bag limit-The quantity of a species of a wildlife resource that
may be lawfully taken in one day.
Final destination for all wildlife resources-The permanent residence
of a person possessing or receiving a wildlife resource or part of
a wildlife resource; or a cold storage/processing facility, after the
carcass of a wildlife resource has been finally processed.
Fully automatic firearm-Any firearm that is capable of firing more
than one cartridge in succession by a single function of the trigger.
Gear tag-A tag constructed of material as durable as the device to
which it is attached. The gear tag must be legible, contain the name
and address of the person using the device, and, except for saltwater
trotlines, the date the device was set out.
Gig—Any hand-held shaft with single or multiple points.
License year-The period of time for which an annual hunting or
fishing license is valid.
Muzzleloader-Any firearm that is loaded only through the muzzle.
Permanent residence-One’s principal or ordinary home or dwelling
place. This does not include a temporary abode or dwelling such as
a hunting/fishing club, or any club house, cabin, tent, or trailer house
used as a hunting/fishing club, or any hotel, motel, or rooming house
used during a hunting, fishing, pleasure, or business trip.
Possession limit-The maximum number of a wildlife resource that
may be lawfully possessed at one time.
Wildlife resources-All game animals, game birds, and aquatic animal
life.
§65.5. Importation of Wildlife.
(a)-(b) (No change.)
(c) Any person may possess an animal or bird killed outside
this state that is listed in this state as threatened or endangered,
provided the person possesses proof that the animal or bird was
lawfully killed.
§65.11. Means and Methods.
It is unlawful to hunt or fish for any of the wildlife resources of this
state except by the means and methods authorized by this chapter.
(1) Firearms.
(A) It is lawful to hunt game animals and game birds
with any legal firearm, including muzzleloading weapons, except as
specifically restricted in this chapter.
(B) Special muzzleloader-only antlerless deer seasons
are restricted to muzzleloading firearms only.
(C) It is unlawful to use rimfire ammunition to hunt
deer, antelope, desert bighorn sheep, and elk or aoudad sheep (in
counties where elk or aoudad sheep are game animals).
(D) It is unlawful to hunt game animals or game birds
with a fully automatic firearm or any firearm equipped with a silencer
or sound-suppressing device.
(2) Archery.
(A) A person may hunt by means of longbow,
compound bow, or recurved bow during any open season except
a special muzzleloader-only antlerless deer season or spring Eastern
turkey season.
(B) Arrows that are treated with poisons or drugs, or
that contain explosives are not lawful devices for hunting any species
of wildlife resource in this state.
(C) While hunting turkey and all game animals other
than squirrels by means of longbow, compound bow, or recurved
bow:
(i) the bow must have a minimum peak draw weight
of 40 pounds at the time of hunting; and
(ii) the arrow must be equipped with a broadhead
hunting point at least 7/8-inch in width upon impact, with a minimum
of two cutting edges. A mechanical broadhead must begin to open
upon impact and when open must be a minimum of 7/8-inch in width.
(D) It is unlawful to hunt deer or turkey with a
broadhead hunting point while in possession of a firearm during an
archery-only season.
(3) Crossbow. Crossbows are lawful during any general
open season except Eastern turkey seasons. A person having an
upper-limb handicap may use a crossbow to hunt deer and turkey
during an archery-only season, provided the person has in their
immediate possession a physician’s statement certifying the extent
of the disability. When hunting turkey and all game animals other
than squirrels by means of crossbow:
(A) the crossbow must have a minimum of 125
pounds of pull;
(B) the crossbow must have a mechanical safety;
(C) the crossbow stock must be not less than 25 inches
in length; and
(D) the bolt must conform with paragraphs (2)(B) and
(2)(C)(ii) of this section.
(4) Falconry.
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(A) It is lawful to hunt any game bird or game animal
by means of falconry, but the hunting is limited to persons holding
valid permits issued by the department.
(B) It is lawful to hunt game birds other than
migratory game birds during the period from September 1 to March
1 of each year. Other wildlife resources may be hunted only during
the regular open seasons as provided in this chapter.
(C) The daily bag limit for game birds (except
migratory game birds) is one, either sex, per raptor, and the
possession limit is two, either sex, per raptor. The daily bag and
possession limits for other wildlife resources are as provided under
the regular seasons, bag, and possession limits for those resources.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Parks and Wildlife Department
Effective date: July 14, 1997
Proposal publication date: March 11, 1997
For further information, please call: (512) 389–4642
♦ ♦ ♦
31 TAC §§65.11, 65.13, 65.15, 65.21
The repeals are adopted under Parks and Wildlife Code, Chap-
ter 61, Uniform Wildlife Regulatory Act (Wildlife Conservation
Act of 1983) and Chapter 67, which provides the Commission
with authority to establish wildlife resource regulations for this
state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Parks and Wildlife Department
Effective date: July 14, 1997
Proposal publication date: March 11, 1997
For further information, please call: (512) 389–4642
♦ ♦ ♦
Seasons and Bag Limits-Hunting Provisions
31 TAC §§65.42, 65.46, 65.58, 65.64
The repeals are adopted under Parks and Wildlife Code, Chap-
ter 61, Uniform Wildlife Regulatory Act (Wildlife Conservation
Act of 1983), which provides the Commission with authority to
establish wildlife resource regulations for this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Parks and Wildlife Department
Effective date: July 14, 1997
Proposal publication date: March 11, 1997
For further information, please call: (512) 389–4642
♦ ♦ ♦
31 TAC §§65.42, 65.44, 65.46, 65.48, 65.50, 65.52, 65.56,
65.64
The amendments and new sections are adopted under Parks
and Wildlife Code, Chapter 61, Uniform Wildlife Regulatory Act
(Wildlife Conservation Act of 1983), which provides the Com-
mission with authority to establish wildlife resource regulations
for this state.
§65.42. Deer.
(a) Except as provided in §65.27 of this title (relating to
Antlerless and Spike-Buck Deer Control Permits), no person may
exceed the annual bag limit of five white-tailed deer (no more than
three bucks) and two mule deer (no more than one buck).
(b) White-tailed deer. The open seasons and annual bag
limits for white-tailed deer shall be as follows.
(1) In Bandera, Bexar, Blanco, Brewster, Brown, Burnet,
Coke, Coleman, Comal (west of Interstate 35), Concho, Crockett,
Culberson, Edwards, Gillespie, Glasscock, Hays (west of Interstate
35), Howard, Irion, Jeff Davis, Kendall, Kerr, Kimble, Kinney (north
of U.S. Highway 90), Llano, Mason, McCulloch, Medina (north of
U.S. Highway 90), Menard, Mills, Mitchell, Nolan, Pecos, Presidio,
Reagan, Real, Reeves, Runnels, San Saba, Schleicher, Sterling,
Sutton, Terrell, Tom Green, Travis (west of Interstate 35), Upton
(that southeastern portion located both south of U.S. Highway 67
and east of State Highway 349), Uvalde (north of U.S. Highway 90),
and Val Verde (north of U.S. Highway 90; and that portion located
both south of U.S. 90 and west of Spur 239) counties, there is a
general open season.
(A) Open season: first Saturday in November through
the first Sunday in January.
(B) Bag limit: four deer, no more than two bucks.
(2) In Aransas, Atascosa, Bee, Calhoun, Cameron, Hi-
dalgo, Live Oak, Nueces, Refugio, San Patricio, Starr, and Willacy
counties, there is a general open season.
(A) Open season: second Saturday in November
through the third Sunday in January.
(B) Bag limit: four deer, no more than two bucks.
(C) General Late Antlerless-Only Season. In the
counties listed in this paragraph there is a general late antlerless-
only season.
(i) Open season: 14 consecutive days starting the
first Monday following the third Sunday in January.
(ii) Bag limit: four antlerless deer.
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(3) In Brooks, Dimmit, Duval, Frio, Jim Hogg, Jim Wells,
Kenedy, Kinney (south of U.S. Highway 90), Kleberg, LaSalle,
Maverick, McMullen, Medina (south of U.S. Highway 90), Uvalde
(south of U.S. Highway 90), Val Verde (that southeastern portion
located both south of U.S. Highway 90 and east of Spur 239), Webb,
Zapata, and Zavala counties, there is a general open season.
(A) Open season: Second Saturday in November
through the third Sunday in January.
(B) Bag limit: five deer, no more than three bucks.
(C) General Late Antlerless-Only Season. In the
counties listed in this paragraph there is a general late antlerless-
only season.
(i) Open season: 14 consecutive days starting the
first Monday following the third Sunday in January.
(ii) Bag limit: five antlerless deer.
(4) No person may take or attempt to take more than one
buck deer per license year from the counties, in the aggregate, listed
within this paragraph, except as authorized under the provisions of
§65.26 of this title (relating to Managed Land Deer Permits).
(A) In Bell (west of Interstate 35), Bosque, Callahan,
Comanche, Coryell, Eastland, Erath, Grayson (Hagerman National
Wildlife Refuge only), Hamilton, Hood, Jack, Lampasas, McLen-
nan, Palo Pinto, Parker, Shackelford, Somervell, Stephens, Taylor,
Throckmorton, Williamson (west of Interstate 35), and Young coun-
ties, there is a general open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
(B) In Brazoria, Fort Bend, Goliad (south of
U.S. Highway 59), Harris, Jackson (south of U.S. Highway 59),
Matagorda, Victoria (south of U.S. Highway 59), and Wharton
(south of U.S. Highway 59) counties, there is a general open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
(iii) During the first 23 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD or LAMPS permits have been issued for the tract of land. If
MLD or LAMPS permits have been issued, they must be attached to
all antlerless deer harvested on the tract of land. After the first 23
days, antlerless deer may be taken only by MLD antlerless permits
or LAMPS permits.
(C) In Armstrong, Borden, Briscoe, Carson, Chil-
dress, Collingsworth, Cottle, Crosby, Dickens, Donley, Fisher, Floyd,
Foard, Garza, Gray, Hall, Hansford, Hardeman, Haskell, Hemphill,
Hutchinson, Jones, Kent, King, Knox, Lipscomb, Motley, Ochiltree,
Randall, Roberts, Scurry, Stonewall, Swisher, Wheeler, Wichita, and
Wilbarger counties, there is a general open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
(iii) During the first six days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. After the first six
days, antlerless deer may be taken only by MLD antlerless permits.
(D) In Archer, Baylor, Clay, Cooke, Denton, Hill,
Johnson, Montague, Tarrant, and Wise counties, there is a general
open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
(iii) During the first nine days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. After the first
nine days, antlerless deer may be taken only by MLD antlerless
permits.
(E) In Anderson, Bowie, Brazos, Burleson, Camp,
Cass, Cherokee, Delta, Franklin, Freestone, Gregg, Grimes, Harrison,
Henderson, Hopkins, Houston, Lamar, Leon, Limestone, Madison,
Marion, Morris, Navarro, Red River, Robertson, Rusk, San Jacinto,
Smith, Titus, Trinity, Upshur, Van Zandt, Walker, and Wood
counties, there is a general open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
(iii) Antlerless deer may be taken only by MLD
antlerless permits or LAMPS permits.
(iv) Special Requirement: In that portion of Hen-
derson County bounded on the north by the county line, on the east
by U.S. Highway 175 and Tin Can Alley Road, on the south by State
Highway 31, and on the west by State Highway 274, hunting of deer
is restricted to shotguns with buckshot, longbow, compound bow, re-
curved bow, or crossbow. Other game animals or game birds may be
taken only with shotgun, longbow, compound bow, recurved bow, or
crossbow.
(F) In Hartley, Moore, Oldham and Potter counties,
there is a general open season.
(i) Open season: Saturday before Thanksgiving for
16 consecutive days.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
(iii) Antlerless deer may be taken only by MLD
antlerless permits.
(G) In Nacogdoches, Panola, Sabine, San Augustine
and Shelby counties, there is a general open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
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(iii) During the first two days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD or LAMPS permits have been issued for the tract of land. If
MLD or LAMPS permits have been issued, they must be attached
to all antlerless deer harvested on the tract of land. After the first
two days, antlerless deer may be taken only by MLD antlerless deer
permits or LAMPS permits. On National Forest, Corps of Engineers,
Sabine River Authority and Trinity River Authority lands, antlerless
deer may be taken only by MLD antlerless permits.
(H) In Austin, Bastrop, Bell (east of Interstate 35),
Caldwell, Colorado, Comal (east of Interstate 35), Crane, De Witt,
Ector, Ellis, Falls, Fannin, Fayette, Goliad (north of U.S. Highway
59), Gonzales, Guadalupe, Hays (east of Interstate 35), Hunt, Jackson
(north of U.S. Highway 59), Karnes, Kaufman, Lavaca, Lee, Loving,
Midland, Milam, Rains, Travis (east of Interstate 35), Upton (that
portion located north of U.S. Highway 67; and that area located both
south of U.S. Highway 67 and west of state highway 349), Victoria
(north of U.S. Highway 59), Waller, Ward, Washington, Wharton
(north of U.S. Highway 59), Williamson (east of Interstate 35), and
Wilson counties, there is a general open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
(iii) Antlerless deer may be taken only by MLD
antlerless permits.
(5) In Angelina, Chambers, Hardin, Jasper, Jefferson,
Liberty, Montgomery, Newton, Orange, Polk, and Tyler counties,
there is a general open season.
(A) Open season: first Saturday in November through
the first Sunday in January.
(B) Bag limit: three deer, no more than two bucks
and no more than two antlerless.
(C) During the first 23 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD or LAMPS permits have been issued for the tract of land. If
MLD or LAMPS permits have been issued, they must be attached to
all antlerless deer harvested on the tract of land. After the first 23
days, antlerless deer may be taken only by MLD antlerless permits
or LAMPS permits. On National Forest, Corps of Engineers, Sabine
River Authority and Trinity River Authority lands, antlerless deer
may be taken only by MLD antlerless permits.
(6) In Andrews, Bailey, Castro, Cochran, Collin, Dallam,
Dallas, Dawson, Deaf Smith, El Paso, Gaines, Galveston, Grayson
(except on the Hagerman National Wildlife Refuge), Hale, Hockley,
Hudspeth, Lamb, Lubbock, Lynn, Martin, Parmer, Rockwall, Sher-
man, Terry, Winkler, and Yoakum counties, there is no general open
season.
(7) Archery-only open seasons. In all counties where
there is a general open season for white- tailed deer, and in Grayson
County, there is an archery-only open season during which either sex
of white-tailed deer may be taken as provided for in §65.11(2) and
(3) of this title (relating to Means and Methods).
(A) Open season: the Saturday closest to September
30 for 30 consecutive days.
(B) Bag limit: Except for Grayson County, the bag
limit in any given county is as provided for that county during the
general open season. In Grayson County, the bag limit is three deer,
no more than one buck and no more than two antlerless.
(8) Muzzleloader-only open seasons, and bag and posses-
sion limits shall be as follows.
(A) In Bandera, Bexar, Blanco, Brewster, Brown,
Burnet, Coke, Coleman, Comal (west of Interstate 35), Concho,
Crockett, Culberson, Edwards, Gillespie, Glasscock, Hays (west of
Interstate 35), Howard, Irion, Jeff Davis, Kendall, Kerr, Kimble,
Kinney (north of U.S. Highway 90), Llano, Mason, Medina (north
of U.S. Highway 90), Menard, McCulloch, Mills, Mitchell, Nolan,
Pecos, Presidio, Reagan, Real, Reeves, Runnels, San Saba, Schle-
icher, Sterling, Sutton, Terrell, Tom Green, Travis (west of Interstate
35), Upton (that portion located both south of U.S. Highway 67 and
east of state highway 349), Uvalde (north of U.S. Highway 90), and
Val Verde (north of U.S. Highway 90; and that portion located both
south of U.S. Highway 90 and west of Spur 239) counties, there is
an open season during which only antlerless deer may be taken only
with a muzzleloader.
(B) Open Season: from the first Saturday following
the closing of the general open season for nine consecutive days.
(C) Bag limit: four antlerless deer.
(c) Mule deer. The open seasons and annual bag limits for
mule deer shall be as follows.
(1) In Armstrong, Borden, Briscoe, Carson, Childress,
Coke, Collingsworth, Cottle, Crosby, Dallam, Deaf Smith, Dickens,
Donley, Fisher, Floyd, Foard, Garza, Gray, Hall, Hardeman, Hartley,
Hemphill, Hutchinson, Kent, King, Lipscomb, Moore, Motley,
Ochiltree, Oldham, Potter, Randall, Roberts, Scurry, Stonewall, and
Swisher counties, there is a general open season.
(A) Open season: Saturday before Thanksgiving for
16 consecutive days.
(B) Bag limit: two deer, no more than one buck.
(C) Antlerless deer may be taken only by Antlerless
Mule Deer or MLD Permits.
(2) In Brewster, Crane, Crockett, Culberson, Ector, El
Paso, Hudspeth, Jeff Davis, Loving, Midland, Pecos, Presidio,
Reagan, Reeves, Terrell, Upton, Val Verde, Ward, and Winkler
counties, there is a general open season.
(A) Open season: last Saturday in November for 16
consecutive days.
(B) Bag limit: two deer, no more than one buck.
(C) Antlerless deer may be taken only by Antlerless
Mule Deer or MLD Permits.
(3) In Bailey, Hockley, Lamb, Terry, and Yoakum coun-
ties, there is a general open season.
(A) Open season: Saturday before Thanksgiving for
five consecutive days.
(B) Bag limit: two deer, no more than one buck.
(C) Antlerless deer may be taken only by Antlerless
Mule Deer or MLD Permits.
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(4) In all other counties, there is no general open season
for mule deer.
(5) Archery-only open seasons and bag and possession
limits shall be as follows. During an archery-only open season, deer
may be taken only as provided for in §65.11(2) and (3) of this title
(relating to Means and Methods).
(A) In Armstrong, Borden, Briscoe, Carson, Chil-
dress, Coke, Collingsworth, Cottle, Crane, Crockett, Crosby, Culber-
son, Dallam, Deaf Smith, Dickens, Donley, Ector, El Paso, Fisher,
Floyd, Foard, Garza, Gray, Hall, Hardeman, Hartley, Hemphill, Hud-
speth, Hutchinson, Jeff Davis, Kent, King, Lipscomb, Loving, Mid-
land, Moore, Motley, Ochiltree, Oldham, Potter, Presidio, Randall,
Reagan, Reeves, Roberts, Scurry, Stonewall, Swisher, Upton, Val
Verde, Ward, and Winkler counties, there is an open season.
(i) Open season: from the Saturday closest to
September 30 for 30 consecutive days.
(ii) Bag limit: one buck deer.
(B) In Brewster, Pecos, and Terrell counties, there is
an open season.
(i) Open season: from the Saturday closest to
September 30 for 30 consecutive days.
(ii) Bag limit: two deer, no more than one buck.
(C) In all other counties, there is no archery-only open
season for mule deer.
§65.64. Turkey.
(a) The annual bag limit for Rio Grande and Eastern turkey,
in the aggregate, is four.
(b) Rio Grande turkey. The open seasons and bag limits for
Rio Grande turkey shall be as follows.
(1) Fall seasons and bag limits:
(A) In Archer, Bandera, Bell, Bexar, Blanco, Bosque,
Burnet, Clay, Comal, Comanche, Cooke, Coryell, Erath, Gillespie,
Goliad, Gonzales, Hamilton, Hays, Hood, Jack, Karnes, Kendall,
Kerr, Lampasas, Llano, McLennan, Medina (only north of U.S.
Highway 90), Montague, Palo Pinto, Parker, Real, Somervell,
Stephens, Travis, Wichita, Williamson, Wilson, Wise, and Young
counties, there is a fall general open season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: four turkeys, gobblers or bearded
hens.
(B) In Aransas, Atascosa, Bee, Calhoun, Dimmit,
Duval, Frio, Hidalgo, Jim Hogg, Jim Wells, LaSalle, Live Oak,
Maverick, McMullen, Medina (south of U.S. Highway 90), Nueces,
Refugio, San Patricio, Starr, Webb, and Zavala counties, there is a
fall general open season.
(i) Open season: second Saturday in November
through the third Sunday in January.
(ii) Bag limit: four turkeys, gobblers or bearded
hens.
(C) In Kinney (south of U.S. Highway 90) and Uvalde
(south of U.S. Highway 90), and Val Verde (in that southeastern
portion located both south of U.S. Highway 90 and east of Spur 239)
counties, there is a fall general open season.
(i) Open season: second Saturday in November
through the third Sunday in January.
(ii) Bag limit: four turkeys, either sex.
(D) In Brooks, Kenedy and Kleberg counties, there is
a fall general open season.
(i) Open season: second Saturday in November
through the last Sunday in February.
(ii) Bag limit: four turkeys, either sex.
(E) In Armstrong, Baylor, Borden, Briscoe, Brown,
Callahan, Carson, Childress, Coke, Coleman, Collingsworth, Concho,
Cottle, Crane, Crockett, Crosby, Dawson, Dickens, Donley, Eastland,
Ector, Edwards, Fisher, Floyd, Foard, Garza, Glasscock, Gray,
Hall, Hardeman, Hartley, Haskell, Hemphill, Howard, Hutchinson,
Irion, Jones, Kent, Kimble, King, Kinney (north of U.S. Highway
90), Knox, Lipscomb, Lynn, Martin, Mason, McCulloch, Menard,
Midland, Mills, Mitchell, Moore, Motley, Nolan, Ochiltree, Oldham,
Pecos, Potter, Randall, Reagan, Roberts, Runnels, Sutton, San Saba,
Schleicher, Scurry, Shackelford, Sterling, Stonewall, Swisher, Taylor,
Terrell, Throckmorton, Tom Green, Upton, Uvalde (north of U.S.
Highway 90), Ward, Wheeler, Wilbarger, and Val Verde (that portion
located north of U.S. Highway 90; and that portion located both south
of U.S. 90 and west of Spur 239) counties, there is a fall general open
season.
(i) Open season: first Saturday in November
through the first Sunday in January.
(ii) Bag limit: four turkeys, either sex.
(F) In Willacy County, there is a fall general open
season for turkeys.
(i) Open season: second Saturday in November
through the third Sunday in January.
(ii) Bag limit: four turkeys, either sex.
(2) Archery-only season and bag limits. In all counties
where there is a general fall season for turkey there is an open season
during which turkey may be taken only as provided for in §65.11(2)
and (3) of this title (relating to Means and Methods).
(A) Open season: from the Saturday closest to
September 30 for 30 consecutive days.
(B) Bag limit: in any given county, the annual bag
limit is as provided by this section for the fall general season in that
county.
(3) Spring season and bag limits.
(A) In Archer, Armstrong, Bandera, Baylor, Bell,
Blanco, Borden, Bosque, Brewster, Briscoe, Brown, Burnet, Calla-
han, Carson, Childress, Clay, Coke, Coleman, Collingsworth, Comal,
Comanche, Concho, Cooke, Coryell, Cottle, Crane, Crockett, Crosby,
Dawson, Denton, Dickens, Donley, Eastland, Ector, Edwards, Ellis,
Erath, Fisher, Floyd, Foard, Garza, Gillespie, Glasscock, Gray, Hall,
Hamilton, Hardeman, Hartley, Haskell, Hays, Hemphill, Hill, Hood,
Howard, Hutchinson, Irion, Jack, Jeff Davis, Johnson, Jones, Kendall,
Kent, Kerr, Kimble, King, Knox, Lampasas, Lipscomb, Llano, Lynn,
Martin, Mason, McCulloch, McLennan, Menard, Midland, Mills,
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Mitchell, Montague, Moore, Motley, Nolan, Ochiltree, Oldham, Palo
Pinto, Parker, Pecos, Potter, Randall, Reagan, Real, Roberts, Run-
nels, San Saba, Schleicher, Scurry, Shackelford, Somervell, Stephens,
Sterling, Stonewall, Sutton, Swisher, Tarrant, Taylor, Terrell, Throck-
morton, Tom Green, Travis, Upton, Val Verde, Ward, Wheeler, Wi-
chita, Wilbarger, Williamson, Wise, and Young counties, there is a
spring general open season.
(i) Open season: first Saturday in April for 37
consecutive days.
(ii) Bag limit: four turkeys, gobblers only.
(B) In Bastrop, Caldwell, Colorado, De Witt, Fayette,
Guadalupe, Jackson, Lavaca, Lee, Milam, and Victoria counties, there
is a spring general open season.
(i) Open season: first Saturday in April for 37
consecutive days.
(ii) Bag limit: one turkey, gobblers only.
(C) In Aransas, Atascosa, Bee, Bexar, Brooks, Cal-
houn, Dimmit, Duval, Frio, Goliad, Gonzales, Hidalgo, Jim Hogg,
Jim Wells, Karnes, Kenedy, Kinney, Kleberg, LaSalle, Live Oak,
Maverick, McMullen, Medina, Nueces, Refugio, San Patricio, Starr,
Uvalde, Webb, Willacy, Wilson, and Zavala counties, there is a spring
general open season.
(i) Open season: last Saturday in March for 37
consecutive days.
(ii) Bag limit: four turkeys, gobblers only.
(c) Eastern turkey. The open seasons and bag limits for
Eastern turkey shall be as follows. In Angelina, Bowie, Cass,
Cherokee, Delta, Gregg, Harrison, Hopkins, Jasper, Lamar, Marion,
Nacogdoches, Newton, Red River, Sabine, San Augustine, and
Trinity counties there is a spring season.
(1) Open season: the Monday nearest April 14 for 14
consecutive days.
(2) Bag limit: one turkey, gobbler only.
(3) In the counties listed in this subsection:
(A) it is unlawful to hunt turkey by any means other
than a shotgun;
(B) it is unlawful for any person to take or attempt to
take turkeys by the aid of baiting, or on or over a baited area; and
(C) all turkeys harvested during the open season must
be registered at designated check stations within 24 hours of the time
of kill. Harvested turkeys may be field dressed but must otherwise
remain intact.
(d) In all counties not listed in subsections (b) or (c) of this
section, the season is closed for hunting turkey.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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(4) Finfish tags: Prohibited Acts.
(A) (No change.)
(B) It is unlawful to:
(i)-(iii) (No change.)
(iv) catch and retain a finfish required to be tagged
and fail to immediately attach and secure a tag, with the day and
month of catch cut out, to the finfish at the narrowest part of the
finfish tail, just ahead of the tail fin;
(v) have in possession both a Red Drum Tag and
a Duplicate Red Drum Tag issued to the same license or salt water
stamp holder;
(vi) have in possession both a Red Drum Tag or a
Duplicate Red Drum Tag and a Bonus Red Drum Tag issued to the
same license or salt water stamp holder;
(vii) have in possession both an Exempt Red Drum
Tag and a Duplicate Exempt Red Drum Tag issued to the same license
holder; or
(viii) have in possession both an Exempt Red Drum
Tag or a Duplicate Exempt Red Drum Tag and a Bonus Red Drum
Tag issued to the same holder.
(5) Commercial fishing seasons.
(A) The commercial seasons for finfish species listed
in this paragraph and caught in Texas waters shall run concurrently
with commercial seasons established for the same species caught in
federal waters of the Exclusive Economic Zone (EEZ).
(B) The commercial fishing season in the EEZ will
be set by the National Marine Fisheries Service for:
(i) red snapper under guidelines established by the
Fishery Management Plan for Reef Fish Resources of the Gulf of
Mexico; and
(ii) king mackerel under guidelines established by
the Fishery Management Plan for Coastal Migratory Pelagic Re-
sources of the Gulf of Mexico and South Atlantic.
(C) When federal and/or state waters are closed, it
will be unlawful to:
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(i) purchase, barter, trade or sell finfish species
listed in this paragraph landed in this state;
(ii) transfer at sea finfish species listed in this
paragraph caught or possessed in the waters of this state; and
(iii) possess finfish species listed in this paragraph
in excess of the current recreational bag or possession limit in or on
the waters of this state.
(b) Bag, possession, and length limits.
(1) (No change.)
(2) There are no bag, possession, or length limits on game
or non-game fish, except as provided in these rules.
(A) (No change.)
(B) Statewide daily bag and length limits shall be as
follows:
Figure 1: 31 TAC §65.72(b)(2)(B)
(C) Exceptions to statewide daily bag, possession, and
length limits shall be as follows:
(i) The following is a figure:
Figure 2: 31 TAC §65.72(b)(2)(C)(i)
(ii) (No change.)
(c) Devices, means and methods.
(1)-(3) (No change.)
(4) In salt water only, it is unlawful to fish with any device
that is marked with a buoy made of a plastic bottle(s) of any color
or size.
(5) Device restrictions.
(A) Cast net. It is unlawful to use a cast net exceeding
14 feet in diameter.
(i) Only non-game fish may be taken with a cast
net.
(ii) In salt water, non-game fish may be taken for
bait purposes only.
(B) Dip net.
(i) It is unlawful to use a dip net except:
(I) to aid in the landing of fish caught on other
legal devices; and
(II) to take non-game fish.
(ii) In salt water, non-game fish may be taken for
bait purposes only.
(C) Gaff.
(i) It is unlawful to use a gaff except to aid in
landing fish caught by other legal devices, means or methods.
(ii) Fish landed with a gaff may not be below the
minimum, above the maximum, or within a protected length limit.
(D) Gig. Only non-game fish may be taken with a
gig.
(E) Jugline. For use in fresh water only. Non-game
fish, channel catfish, blue catfish and flathead catfish may be taken
with a jugline. It is unlawful to use a jugline:
(i) with invalid gear tags. Gear tags must be
attached within six inches of the free-floating device, are valid for
30 days after the date set out, and must include the number of the
permit to sell non-game fish taken from freshwater, if applicable;
(ii) for commercial purposes that is not marked with
an orange free-floating device;
(iii) for non-commercial purposes that is not
marked with a white free-floating device;
(iv) in Lake Bastrop in Bastrop County, Bell Street
Lake in Tom Green County, Bellwood Lake in Smith County,
Lake Bryan in Brazos County, Boerne City Park Lake in Kendall
County, Dixieland Reservoir in Cameron County, and Gibbons Creek
Reservoir in Grimes County.
(F) Lawful archery equipment. Only non-game fish
may be taken with lawful archery equipment.
(G) Minnow trap. For use in fresh water only
(i) Only non-game fish may be taken with a min-
now trap.
(ii) It is unlawful to use a minnow trap that exceeds
24 inches in length or with a throat larger than one by three inches.
(H) Perch traps. For use in salt water only.
(i) Perch traps may be used only for taking non-
game fish.
(ii) Perch traps may not exceed 18 cubic feet.
(iii) Perch traps must be marked with floating
visible orange buoy not less than six inches in height and six inches
in width. The buoy must have a gear tag attached. Gear tags are
valid for 30 days after date set out.
(I) Pole and line.
(i) Game and non-game fish may be taken by pole
and line. It is unlawful to take or attempt to take fish with one or
more hooks attached to a line or artificial lure used in a manner to
foul-hook a fish (snagging or jerking). A fish is foul-hooked when
caught by a hook in an area other than the fish’s mouth.
(ii) Game and non-game fish may be taken by pole
and line, except that in the Guadalupe River in Comal County
from the second bridge crossing on River Road upstream to the
easternmost bridge crossing on F.M. Road 306, rainbow and brown
trout may not be retained when taken by any method except artificial
lures. Artificial lures cannot contain or have attached either whole or
portions, living or dead, of organisms such as fish, crayfish, insects
(grubs, larvae, or adults), or worms, or any other animal or vegetable
material, or synthetic scented materials. It is an offense to possess
rainbow and brown trout while fishing with any other device in that
part of the Guadalupe River defined in this paragraph.
(J) Purse seine (net).
(i) Purse seines may be used only for taking men-
haden, only from that portion of the Gulf of Mexico within the ju-
risdiction of this state extending from one-half mile offshore to nine
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nautical miles offshore, and only during the period of time beginning
the third Monday in April through the first day in November each
year.
(ii) Purse seines used for taking menhaden may not
be used within one mile of any jetty or pass.
(iii) The purse seine, not including the bag, shall
not be less than three-fourths inch square mesh.
(K) Sail line. For use in salt water only.
(i) Non-game fish, red drum, spotted seatrout, and
sharks may be taken with a sail line.
(ii) Line length shall not exceed 1,800 feet from the
reel to the sail.
(iii) The sail and most shoreward float must be a
highly visible orange or red color.
(iv) No float on the line may be more than 200 feet
from the sail.
(v) A weight of not less than one ounce shall be
attached to the line not less than four feet or more than six feet
shoreward of the last shoreward float.
(vi) Reflectors of not less than two square inches
shall be affixed to the sail and floats and shall be visible from all
directions for sail lines operated from 30 minutes after sunset to 30
minutes before sunrise.
(vii) There is no hook spacing requirement for sail
lines.
(viii) No more than one sail line may be used per
fisherman.
(ix) Sail lines may not be used by the holder of a
commercial fishing license.
(x) Sail lines must be attended at all times the line
is fishing.
(xi) Sail lines may not have more than 30 hooks
and no hook may be placed more than 200 feet from the sail.
(L) Seine.
(i) Only non-game fish may be taken with a seine.
(ii) It is unlawful to use a seine:
(I) which is not manually operated.
(II) with mesh exceeding 1/2-inch square.
(III) that exceeds 20 feet in length.
(iii) In salt water, non-game fish may taken by seine
for bait purposes only.
(M) Shad trawl. For use in fresh water only.
(i) Only non-game fish may be taken with a shad
trawl.
(ii) It is unlawful to use a shad trawl longer than
six feet or with a mouth larger than 36 inches in diameter.
(iii) A shad trawl may be equipped with a funnel
or throat and must be towed by boat or by hand.
(N) Spear. Only non-game fish may be taken with a
spear.
(O) Spear gun. Only non-game fish may be taken
with spear gun.
(P) Throwline. For use in fresh water only.
(i) Non-game fish, channel catfish, blue catfish and
flathead catfish may be taken with a throwline.
(ii) It is unlawful to use a throwline in Lake Bastrop
in Bastrop County, Bell Street Lake in Tom Green County, Bellwood
Lake in Smith County, Lake Bryan in Brazos County, Boerne City
Park Lake in Kendall County, Dixieland Reservoir in Cameron
County, and Gibbons Creek Reservoir in Grimes County.
(Q) Trotline.
(i) Non-game fish, channel catfish, blue catfish, and
flathead catfish may be taken by trotline.
(ii) It is unlawful to use a trotline:
(I) with a mainline length exceeding 600 feet;
(II) with invalid gear tags. Gear tags must be
attached within three feet of the first hook at each end of the trotline
and are valid for 30 days after date set out, except on saltwater
trotlines, a gear tag is not required to be dated;
(III) with hook interval less than three horizontal
feet;
(IV) with metallic stakes; or
(V) with the main fishing line and attached
hooks and stagings above the water’s surface.
(iii) In fresh water, it is unlawful to use a trotline:
(I) with more than 50 hooks;
(II) in Gibbons Creek Reservoir in Grimes
County, Lake Bastrop in Bastrop County, Fayette County Reservoir
in Fayette County, Pinkston Reservoir in Shelby County, Lake
Bryan in Brazos County, Bellwood Lake in Smith County, Dixieland
Reservoir in Cameron County, Bell Street Lake in Tom Green
County, and Boerne City Park Lake in Kendall County.
(iv) In salt water:
(I) it is unlawful to use a trotline:
(-a-) in or on the waters of the Gulf of
Mexico within the jurisdiction of this state;
(-b-) from which red drum, sharks or spotted
seatrout caught on the trotline are retained or possessed;
(-c-) not marked with yellow flagging at-
tached to stakes or with a yellow floating buoy not less than six
inches in height and six inches in width attached to end fixtures. All
trotline floats must be yellow.
(-d-) placed closer than 50 feet from any
other trotline, or set within 200 feet of the edge of the Intracoastal
Waterway or its tributary channels. No trotline may be fished with the
main fishing line and attached hooks and stagings above the water’s
surface;
(-e-) baited with other than natural bait,
except sail lines;
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(-f-) with hooks other than circle-type hook
with point curved in and having a gap (distance from point to shank)
of no more than one-half inch, and with the diameter of the circle
not less than five-eighths inch. Sail lines are excluded from the
restrictions imposed by this clause; or
(-g-) in Aransas County in Little Bay and the
water area of Aransas Bay within one-half mile of a line from Hail
Point on the Lamar Peninsula, then direct to the eastern end of Goose
Island, then along the southern shore of Goose Island, then along the
causeway between Lamar Peninsula and Live Oak Peninsula, then
along the eastern shoreline of the Live Oak Peninsula past the town
of Fulton, past Nine-Mile Point, past the town of Rockport to a point
at the east end of Talley Island, including that part of Copano Bay
within 1,000 feet of the causeway between Lamar Peninsula and Live
Oak Peninsula.
(II) No trotline or trotline components, includ-
ing lines and hooks, but excluding poles, may be left in or on coastal
waters between the hours of 1 p.m. on Friday through 1:00 p.m. on
Sunday of each week, except that attended sail lines are excluded
from the restrictions imposed by this clause. Under the authority of
the Texas Parks and Wildlife Code, ˘66.206(b), in the event small
craft advisories or higher marine weather advisories issued by the
National Weather Service are in place at 8:00 a.m. on Friday, trot-
lines may remain in the water until 6:00 p.m. on Friday. If small
craft advisories are in place at 1:00 p.m. on Friday, trotlines may
remain in the water until Saturday. When small craft advisories are
lifted by 8:00 a.m. on Saturday, trotlines must be removed by 1:00
p.m. on Saturday. When small craft advisories are lifted by 1:00 p.m.
on Saturday, trotlines must be removed by 6:00 p.m. on Saturday.
When small craft advisories or higher marine weather advisories are
still in place at 1:00 p.m. on Saturday, trotlines may remain in the
water through 1:00 p.m. on Sunday. It is a violation to tend, bait, or
harvest fish or any other aquatic life from trotlines during the period
that trotline removal requirements are suspended under this provision
for adverse weather conditions. For purposes of enforcement, the ge-
ographic area customarily covered by marine weather advisories will
be delineated by department policy;
(R) Umbrella net.
(i) Only non-game fish may be taken with an
umbrella net.
(ii) It is unlawful to use an umbrella net with the
area within the frame exceeding 16 square feet.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Parks and Wildlife Department
Effective date: July 14, 1997
Proposal publication date: March 11, 1997
For further information, please call: (512) 389–4642
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part VII. Texas Commission on Law En-
forcement Officer Standards and Education
Chapter 211. Administration Division
37 TAC §211.65
The Texas Commission on Law Enforcement Officer Standards
and Education adopts the repeal of §211.65, concerning acad-
emy licensing, operations and evaluation, without changes to
the proposed text as published in the April 25, 1997, issue of
the Texas Register (22 TexReg 3700).
Section 211.65 will be repealed and replaced by §§215.10,
215.20, 215.30, and 215.40, which were developed pursuant
to an ongoing reorganization of the commission’s rules. The
reorganization plan was developed by staff and considered
by the commission’s Ad Hoc Rules Committee in response
to concerns that the commission’s Administrative Code had
become outdated, too complex and difficult to understand.
Included in this ongoing reorganization is a schedule developed
by staff for renumbering certain sections of the rules as a way
to more clearly label specific topics and to more fully utilize the
chapter numbers available in the Administrative Code for the
commission’s rules.
No comments were received regarding the adoption of this
repeal.
The repeal is adopted under Texas Government Code Anno-
tated, Chapter 415, §415.010, which authorizes the commis-
sion to promulgate rules for the administration of Chapter 415.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708250
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Effective date: September 1, 1997
Proposal publication date: April 25, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
37 TAC §211.82, §211.99
The Texas Commission on Law Enforcement Officer Standards
and Education adopts the repeal of §211.82 and §211.99, re-
garding issuance of licenses, without changes to the proposed
text as published in the April 25, 1997, issue of the Texas Reg-
ister (22 TexReg 3700).
The sections will be repealed and replaced by §217.5, which
was developed pursuant to an ongoing reorganization of the
commission’s rules. The reorganization plan was developed
by staff and considered by the commission’s Ad Hoc Rules
Committee in response to concerns that the commission’s
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Administrative Code had become outdated, too complex and
difficult to understand. Included in this ongoing reorganization is
a schedule developed by staff for renumbering certain sections
of the rules as a way to more clearly label specific topics
and to more fully utilize the chapter numbers available in the
Administrative Code for the commission’s rules.
No comments were received regarding the adoption of these
repeals.
The repeals are proposed under Texas Government Code An-
notated, Chapter 415, §415.010, which authorizes the commis-
sion to promulgate rules for the administration of Chapter 415.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708248
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Effective date: September 1, 1997
Proposal publication date: April 25, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
Chapter 215. Training and Educational
Providers and Related Matters Division
37 TAC §§215.10, 215.20, 215.30, 215.40
The Texas Commission on Law Enforcement Officer Stan-
dards and Education adopts new §§215.10, 215.20, 215.30 and
215.40, concerning academy licensing, evaluations and enroll-
ment, without changes to the proposed text as published in the
April 25, 1997, issue of the Texas Register (22 TexReg 3701).
These sections were developed pursuant to an ongoing reor-
ganization of the commission’s rules. The reorganization plan
was developed by staff and considered by the commission’s Ad
Hoc Rules Committee in response to concerns that the commis-
sion’s Administrative Code had become outdated, too complex
and difficult to understand. Included in this ongoing reorga-
nization is a schedule for renumbering certain sections of the
rules as a way to more clearly label specific topics and to more
fully utilize the chapter numbers available in the Administra-
tive Code for the commission’s rules. These new sections will
replace current §211.65, concerning academy licensing, oper-
ations and evaluation, which will be repealed.
The new sections contain a number of new provisions. Section
215.10 requires that, in order to pass a pre-licensing inspection,
an academy license applicant must have "a proprietary interest
in, or a contractual or written agreement providing for" an all-
weather firing range, as well as a driving range for criminal
justice driver training. These provisions were inserted to ensure
that new academy applicants have the appropriate facilities to
teach all portions of the Basic Peace Officer Course, including
learning objectives concerning both firearms and driving. In
addition, §215.20 requires the training coordinator to distribute
a copy of the commission’s rules and law, and ensure that a
review of applicable rules is part of any course that results in the
issuance of a license. Staff reasoned, and the commissioners
concurred, that a review of commission rules and law would
allow trainees to more easily comply with the commission’s
requirements.
Finally, §215.40 was developed in response to an amendment
to §415.031 of the Government Code, adopted during the 74th
Legislative Session, which required the commission to establish
by rule minimum standards for a person to enroll in certain
training courses. Staff reasoned, and the commissioners
concurred, that in order to comply with the requirements of
§415.031, which states that "a person who is disqualified
by law to be an officer or county jailer may not enroll" in
law enforcement training, training providers must ensure that
a training applicant does not have a felony criminal history.
Therefore, the section requires training providers to have
evidence, obtained through computerized criminal history and
fingerprint checks, that trainees are not convicted felons. In
addition, the commissioners reasoned that, because the Basic
Peace Officer Course contains learning objectives having to do
with driving and with firearms, trainees should not be prohibited
by law from driving a car or possessing a firearm.
Comments were received from San Antonio College’s Law
Enforcement Training Center regarding provisions of §215.40
that concern criminal background checks for people who wish
to enroll in law enforcement training programs. The commenter
recommended that a computer check of training applicants be
substituted for a fingerprint check, noting that many students
will be required to obtain their own criminal histories from
the Department of Public Safety and the Federal Bureau of
Investigation, a process which costs between $33 and $45 and
may take as long as nine weeks. In response, however, the
commission notes that there are a number of states that do
not participate in the NCIC system. Fingerprint checks through
the Department of Public Safety and the Federal Bureau
of Investigation should reveal the most complete criminal
history possible, and thus allow training coordinators to fully
comply with the law. Comments were received from the
Mesquite Police Department regarding a provision of §215.20
regarding academy coordinators which was included in a
previous proposed version of this rule, but has since been
eliminated. Comments were also received from Texas A&M
University’s Engineering Extension Service, Law Enforcement &
Security Training Division regarding §215.40. These comments
concerned whether the enrollment standards applied only to law
enforcement trainees, or whether they applied to out-of-state
students and private security trainees as well. In response,
staff notes that commission rules apply only to training received
pursuant to licensing or certification by the commission, not
to training provided in areas or to individuals not governed by
commission rules.
The new sections are adopted under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the com-
mission to promulgate rules for the administration of Chapter
415, and §415.031, which authorizes the commission to es-
tablish and maintain training programs for officers and county
jailers.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708246
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Effective date: September 1, 1997
Proposal publication date: April 25, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
Chapter 217. Licensing Requirements Division
37 TAC §217.5
The Texas Commission on Law Enforcement Officer Standards
and Education adopts new §217.5, regarding issuance of a
license, without changes to the proposed text as published in
the April 25, 1997, issue of the Texas Register (22 TexReg
3704).
This new section was developed pursuant to an ongoing reor-
ganization of the commission’s rules. The reorganization plan
was developed by staff and considered by the commission’s Ad
Hoc Rules Committee in response to concerns that the commis-
sion’s Administrative Code had become outdated, too complex
and difficult to understand. Included in this ongoing reorganiza-
tion is a schedule for renumbering certain sections of the rules
as a way to more clearly label specific topics and to more fully
utilize the chapter numbers available in the Administrative Code
for the commission’s rules. This new section will replace cur-
rent §211.82 and §211.99, concerning issuance of licenses and
provisional licenses.
Staff reasoned, and the commissioners concurred, that it would
be easier for readers to understand and comply with the similar
provisions concerning these two issues if they were combined
under one title. In addition, out-of-date language concerning
training course topics was deleted from the rules to simplify
and update them. Staff reasoned, and the commissioners
agreed, that because learning objectives for each course are
updated frequently, they should not be included in the rules.
The rule revision process is lengthy and labor-intensive, and
updated curricula for each of the commission’s courses is
readily available to the public. At the suggestion of a member
of the commission, staff developed and the commissioners
approved the addition of a new set of provisions under which
a temporary jailer license may be issued. The new provision
allows such a license to be issued to a person who meets
all the minimum standards for licensing as a jailer except for
training, testing, age and education; is at least 17 years of
age; is currently enrolled in or has successfully completed an
approved pre-law enforcement/criminal justice program in high
school; and who is in good standing academically and eligible to
graduate from high school at the end of the current academic
year. The commissioners reasoned that the new provisions
would allow county corrections facilities to take advantage
of the trained personnel participating in high school "Tech
Prep" programs, and that professional development of these
individuals who would otherwise be ineligible for licensing would
be to the benefit of county governments.
No comments were received regarding the adoption of this new
section.
The new section is adopted under Texas Government Code
annotated, Chapter 415, §415.010, which authorizes the com-
mission to promulgate rules for the administration of Chapter
415; §415.051, which requires that a license be issued by the
commission before appointment; §415.052, which outlines the
requirements for obtaining such a license; §415.054, which sets
out requirements for temporary jailers; and under §415.055,
which establishes requirements for provisional licenses.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708249
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Effective date: September 1, 1997
Proposal publication date: April 25, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
Chapter 223. Enforcement and Compliance Mat-
ters Division
37 TAC §223.7
The Texas Commission on Law Enforcement Officer Standards
and Education adopts an amendment to §223.7, concerning
revocation of licenses, without changes to the proposed text as
published in the April 25, 1997, issue of the Texas Register (22
TexReg 3705).
A new section was added in subsection (e) of §223.7 in re-
sponse to the recent discovery that the security of the com-
mission’s Basic Peace Officer Examination had been compro-
mised. As a part of the commission’s response to that situa-
tion, the section provides for the revocation of any commission
license as a penalty for unauthorized possession of the exam.
Staff reasoned, and the commissioners concurred, that such
a penalty would be a deterrent to a person who might distrib-
ute copies of the examination or portions of the examination
to potential examinees, and thus would allow the commission
to avoid frequent and expensive revisions of the examination
caused by its widespread distribution.
No comments were received regarding these amendments.
The amendment is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the com-
mission to promulgate rules for the administration of Chapter
415; under §415.056, which sets out requirements for licensing
examinations; and under §415.060, which allows the commis-
sion to revoke licenses for violations of commission rules.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on June 24, 1997.
TRD-9708247
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Edu-
cation
Effective date: September 1, 1997
Proposal publication date: April 25, 1997
For further information, please call: (512) 450-0188
♦ ♦ ♦
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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.
Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.
OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
Texas Alternative Fuels Council
Monday, July 7, 1997, 3:00 p.m.




I. Call to order
II. Consideration of minutes from January 29, 1997
III. Consideration of General Services Commission Contract Exten-
sion
IV. Consideration of Texas Natural Resources Conservation Com-
mission Contract Extension
V. Consideration of Alternative Fuels Council Grant Program: (a)
grant deobligations; (b) grant extensions; (c) grant awards on request
for proposal TRD-9704086
VI. Consideration of Texas Alterantive Fuels Council Fiscal Year
1998: (a) administration; (b) budget; (c) policy and procedures
VII. Executive Session: consideration of the appointment, employ-
ment and evaluation, re-assignment, duties, salary job classification,




Contact: Craig Davis, 1700 North Congress Avenue, Room 124,
Austin, Texas 78701, (512) 463-3262, fax (512) 305-8855, e-mail:
craig.davis@mail.capnet.state.tx.us.
Filed: June 27, 1997, 8:48 a.m.
TRD-9708366
♦ ♦ ♦
Texas Bond Review Board
Tuesday, July 8, 1997, 10:00 a.m.




I. Call to order
II. Approval of minutes
III. Discussion of proposed issues
A. University of Houston System-Consolidated Revenue Bonds,
Series 1997
B. Texas Water Development Board-Texas Water Development
Bonds, Series 1997D, 1997E, and 1997F
C. University of North Texas-Consolidated University Revenue Bond,
Series 1997
IV. Other business
Discussion of proposed amendments to rules for private activity bond
allocation
V. Adjourn
Contact: Albert L. Bacarisse, 300 West 15th Street, Suite 409, Austin,
Texas 78701, (512) 463–1741.
Filed: June 30, 1997, 9:48 a.m.
TRD-9708457
Comptroller of Public Accounts
Tuesday, July 15, 1997, 2:00 p.m.
William B. Travis Building, 1701 North Congress, Room 1–100
Austin
Interagency Task Force on EBT
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AGENDA:
This notice announces the seventh meeting of the Interagency Task
Force on Electronic Benefits Transfer, created pursuant to House Bill
1863 (referred to as the Welfare Reform Bill). The Interagency Task
Force on Electronic Benefits Transfer is created to advise and assist
in adding new benefit programs to the statewide electronic benefits
transfer (EBT) system.
I. New Legislation
II. Report on Charges to the Task Force
III. Strategic Guidelines Adoption
IV. Retailer Technology Presentation
V. New State Initiatives
VI. Agency Survey on Possible EBT Applications
VII. Comments from the Audience
VIII. Adjourn
Contact : Annette LoVoi, 111 East 17th Street, Room G-27, Austin,
Texas 78774, (512) 305–8610.
Filed: June 25, 1997, 3:10 p.m.
TRD-9708284
♦ ♦ ♦
Texas Office for Prevention of Developmental
Disabilities
Wednesday, July 9, 1997, 1:00 p.m.







Minutes of January 1997 TOP Meeting
Bicycle Helmet Legislation HB 797
Old Business: BDMD/ODP FAS Training Events
New Business: New CDC Grant Award
Other Business
Adjourn
Contact: Jerry Ann Robinson, 4900 North Lamar, Austin, Texas
78751–2399, (512) 424–6042.
Filed: June 26, 1997, 4:19 p.m.
TRD-9708361
♦ ♦ ♦
Advisory Commission on State Emergency Com-
munications
Wednesday, July 9, 1997, 10:00 a.m.
333 Guadalupe, Room 100
Austin
Operations and Performance Committee
AGENDA
The committee will call the meeting to order and recognize guests;
hear public comment; hear reports, discuss and take committee action,
as necessary: ACSEC financial report; budget amendment to ACSEC
FY 1997 budget; FTE staffing and FY 1998–1999 appropriations;
review and discuss state policy on fiscal year-end obligations and
encumbrances; public education program; training needs and options
for Texas Rural Arcas, telephone company audits; proposed audit
resolution process; state auditor’s office (SAO) audits on councils
of Governments and follow-up activity with ACSEC; update on 9–
1–1 service fee billing issues and potential ACSEC rule making or
proposed amendment to §255.4; proposed amendments and/or new
rule(s) on wireless funds collection; distribution and implementation
per passage of House Bill 2129; changes in calling scope and potential
impact on equalization surcharge, including potential rule change or
proposed rule; proposed rule amendments and/or new rules on 9–
1–1 administration as a result of legislation; proposed changes to
preparation of ACSEC committee meeting minutes; approval of April
17, 1997 committee meeting minutes. The commission may meet in
executive session on any of the items as authorized per Texas Open
Meetings Act, and pursuant to Government Code 551, Subchapter D,
551.071, consultation with assistant attorneys general on pending or
contemplated litigation or to seek legal advice. Adjourn.
Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at (512) 305–6933 at least
two working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
(512) 305–6933.
Filed: June 30, 1997, 10:00 a.m.
TRD-9708471
Wednesday, July 9, 1997, 1:00 p.m.




The committee will call the meeting to order and recognize guests;
hear public comment; hear reports, discuss and take committee action,
as necessary: Poison control financial report; capital replacement
budget and network service requirements, information services (IS)
support; operating systems upgrade; 1998 grant review process for
poison control answering points (PCAPs); status and follow-up to
SB 388 regarding poison control service provisions and contract
for services; poison control coordinating committee report; phase
II, telecommunications implementation; integration and support of
health care series; FY 1998 poison control budget and supporting
surcharge rate; approval of November 12, 1996 and April 17, 1997
meeting minutes. The commission may meet in executive session
on any of the items as authorized per Texas Open Meeting Act, and
pursuant to Government Code 55, Subchapter D. Adjourn.
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Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at (512) 305–6933 at least
two working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
(512) 305–6933.
Filed: June 30, 1997, 10:00 a.m.
TRD-9708470
Wednesday, July 9, 1997, 2:45 p.m.
333 Guadalupe, Room 100
Austin
Planning and Implementation Committee
AGENDA
The committee will call the meeting to order and recognize guests;
hear public comment; hear reports, discuss and take committee ac-
tion, as necessary: 1998 strategic plan review for councils of Gov-
ernments: Alamo Area Council of Governments, Ark-Tex Council
of Governments, Brazos Valley Development Council, Capital Area
Planning Council, Central Texas Council of Governments, Coastal
Bend Council of Governments, Concho Valley Council of Govern-
ments, Deep East Texas Council of Governments, East Texas Council
of Governments, Golden Crescent Regional Planning Commission,
Heart of Texas Council of Governments, Houston-Galveston Area
Council, Lower Rio Grande Valley Development Council, Middle
Rio Grande Development Council, Nortex Regional Planning Com-
mission, North Central Texas Council of Governments, Panhandle
Regional Planning Commission, Permian Basin Regional Planning
Commission, Rio Grande Council of Governments, South East Texas
Regional Planning Commission, South Plains Association of Gov-
ernments, South Texas Development Council, Texoma Council of
Governments, West Central Texas Council of Governments; Alamo
Area Council of Governments’ Regional Plan Amendment to include
City of Poth; Tarrant County/Greater Harris County 9–1–1 Emer-
gency Network Amendment Request to Wireless Integration Project;
Update on 9–1–1 and Local Service Provider and Wireless Service
Provider Activities; Approval of May 29, 1997 Committee Meeting
Minutes. The commission may meet in executive session on any of
the items as authorized per Texas Open Meetings Act, and pursuant
to Government Code 551, Subchapter D. Adjourn.
Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at (512) 305–6933 at least
two working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
(512) 305–6933.
Filed: June 30, 1997, 10:00 a.m.
TRD-9708472
Thursday, July 10, 1997, 8:30 a.m.




The committee will call the meeting to order and recognize guests;
hear public comment; hear reports, discuss and take committee action,
as necessary: Executive Director’s self evaluation of agency’s per-
formance through third quarter of fiscal year; sunset review process;
draft request for information (RFI) for data base operations and net-
work systems configuration; legislative and regulatory updates; plan-
ning and implementation committee report; poison control committee
report; operations and performance committee report; legislative and
regulatory committee report; minutes; approval of January, February
and April commission meeting minutes. The commission may meet
in executive session on any of the items as authorized per Texas Open
Meetings Act, and pursuant to Government Code 551, Subchapter D,
551.071, consultation with Assistant Attorneys General on pending
or contemplated litigation or to seek legal advice. Adjourn.
Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at (512) 305–6933 at least
two working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
(512) 305–6933.
Filed: June 30, 1997, 10:00 a.m.
TRD-9708468
Employees Retirement System of Texas
Wednesday, July 9, 1997, 4:00 p.m.
ERS Auditorium-ERS Building, 18th and Brazos
Austin
ERS Board of Trustees
AGENDA
Certification of Trustee Runoff Election results; selection of auditor
to perform financial audit of the Employees Retirement System of
Texas for the Fiscal Year Ending August 31, 1997; final adoption
of new trustee rule §71.23 relating to acceptance of rollovers and
transfers from other plans; adjournment
Contact: William S. Nail, 18th and Brazos, Austin, Texas 78701, (512)
867–3336.
Filed: June 30, 1997, 9:52 a.m.
TRD-9708458
Thursday and Friday, July 10–11, 1997, 10:00 a.m.
Hilton Palacio Del Rio, La Vista, 200 South Alamo
San Antonio
ERS Board of Trustees
AGENDA
Review of the investment program; consideration of advisor alloca-
tion of active core fixed income portfolio; action on selection of or
search for active value equity portfolio advisor; review of health in-
surance programs; review and consideration of duties; performance,
and compensation of the executive director of the Employees Re-
tirement System of Texas; set date of next ERS Board of Trustees
meeting; adjournment
* The ERS Board of Trustees will recess at 5:00 p.m. on Thursday,
July 10, 1997 and will reconvene at 8:00 a.m. on Friday, July 11,
1997.
Contact: William S. Nail, 18th and Brazos, Austin, Texas 78701, (512)
867–3336.
Filed: June 30, 1997, 9:53 a.m.
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TRD-9708459
Texas Funeral Service Commission
Monday, July 7, 1997, 1:00 p.m.




I. Convene, Kenneth Hughes, Chair. 2. Public comment. 3.
Chairman’s Report. 4. Discussion of Revision to rule 203.17,
“Clarification of Other Facilities Necessary in a Preparation Room”.
(A) Discussion of the Intent on the Revision of 2/6/97; (B) guidelines
for Staff in Application of §203.17. 5. Discussion of Revision to
rule 203.29 “Funeral Home Establishment Names”. Establishment of
Procedures and criteria for staff. 6. Recommendation/Possible action
on proposed rule changes to §203.17 and §203.29. 7. Clarification
and Discussion on Funeral Chapel Licensing. 8. Adjourn.
Contact: Eliza May, 510 South Congress Avenue, Suite 206, Austin,
Texas 78704–1716, (512) 479–7222.
Filed: June 25, 1997, 12:11 p.m.
TRD-9708278
♦ ♦ ♦
Monday, July 7, 1997, 2:00 p.m.




I. Convene, Leo Metcalf, Chair. II. Public comment. III. Executive
Session: pursuant to the Texas Government Code, §551.071 for
consultation with attorney on contemplated litigation on the following
cases listed: Case Numbers: 97–006, 97–035, 97–059, 97–068 97–
071, 97–080, 97–081, 97–085, 97–105, 97–106, 97–107, 97–108,
97–109, 97–111, 97–112, 97–115, 97–117, 97–118, 97–119, 97–120,
97–121, 97–123, 97–126, 97–127, 97–128, 97–130, 97–135, 97–
136, 97–137, 97–138, 97–142, 97–146, 97–159. IV. Return to Open
Session: discussion and possible action concerning complaints listed
in this notice. V. Adjourn.
Contact: Eliza May, 510 South Congress Avenue, Suite 206, Austin,
Texas 78704–1716, (512) 479–7222.
Filed: June 25, 1997, 12:11 p.m.
TRD-9708277
♦ ♦ ♦
Monday, July 7, 1997, 4:00 p.m.
510 South Congress Avenue, Suite 206
Employee Grievance Committee
AGENDA:
I. Convene, Robert Duncan, Chair. II. Public Comment. III. Execu-
tive Session: pursuant to the Texas Government Code, §551.074 for
discussion of any employee grievances, complaints, or other person-
nel matters. IV. Return to Open Session: discussion and possible
action concerning employee grievances, complaints, or other person-
nel matters discussed in executive session. V. Adjourn.
Contact: Eliza May, 510 South Congress Avenue, Suite 206, Austin,
Texas 78704-1716, (512) 479-7222.
Filed: June 25, 1997, 12:11 p.m.
TRD-9708276
♦ ♦ ♦
Tuesday, July 8, 1997, 9:00 a.m.
510 South Congress Avenue, Suite 206
Austin
AGENDA
1. Convene, Dick McNeil, Chair. 2. Adoption of May 14, 1997 com-
mission meeting minutes. 3. Public Comment. 4. Chairman’s Re-
port, discussion and possible action. 5. Executive Director’s report,
discussion and possible action. 6. Legal Counsel’s report, discussion
and possible action. 7. Discussion and possible action on rule 203.29,
Funeral Establishment Names, and Establishment of Procedures for
its implementation. 8. Discussion and possible action on Dudley
Hughes and American Trinity Funeral Service Request. 9. Clarifi-
cation and discussion on funeral chapel licensing. 10. Discussion
and possible action on reports from the following committees: (A)
Rules Committee; (B) Complaint Review Committee; (C) Grievance
Committee; (D) Education Committee. (11) Executive Session: Pur-
suant to the Texas Government Code, §551.071, for consultation with
Attorney on pending litigation in Ivy vs. TFSC, Case Number 96–
01757. 12. Return to open session for further discussion and pos-
sible action on pending litigation in Ivy vs. TFSC, case Number
96–01757. 13. Executive session: pursuant to the Texas Govern-
ment Code, §551.074, to hear any employee grievances, complaints,
or other personnel matters. 14. Return to open session for further
discussion and possible action involving employee grievances, com-
plaints, or other personnel matters. 15. Setting of next commission
meeting. 16. Adjourn.
Contact: Eliza May, 510 South Congress Avenue, Suite 206, Austin,
Texas 78704–1716, (512) 479–7222.
Filed: June 25, 1997, 12:11 p.m.
TRD-9708279
Health and Human Services Commission
Thursday, July 10, 1997, 9:15 a.m.
Texas Department of Human Services, 701 West 51st Street, Public
Hearing Room
Austin
Medical Care Advisory Committee
AGENDA:
Opening Comments; State Medicaid Director’s Comments; Federal
Legislative Update; Approval of Minutes; Outpatient Hospital Re-
imbursement; Proposal of Mental Retardation Waiver Program and
Rules; Amendments to Subchapter 409D, Home and Community-
Based Services and Subchapter 409 E, Home and Community-
Based Services- OBRA; Consumer Principles for Evidentiary Cer-
tification for Home and Community-Based Services and Home
and Community-Based Services/OBRA Programs; Client Eligibil-
ity Rules for community Based Alternatives (CBA) and Community
22 TexReg 6338 July 4, 1997 Texas Register
Living Assistance and Support Services (CLASS); Fiscal Monitoring
Rules for the community Based Alternatives (CBA) Program, Home
and Community Support Services (HCSS) Providers and Community
Living Assistance and Support Services (CLASS) Program Providers;
STAR + PLUS Managed Care Pilot Rules; Nursing Facility (NF)
Rules Regarding Contracting for Additional Medicaid-Certified Beds
in Rural Counties; Miscellaneous Rules Clean-Up (Long Term Care
Medicaid Eligibility); Revisions to the Cost Determination Process
Rules; Reports: Medicaid Managed Care; Discussion by Members:
Next Meeting/Adjourn.
Contact: Sharon Dobbs, 4900 North Lamar Boulevard, Austin, Texas
(512) 474–6569.
Filed: June 26, 1997, 11:13 a.m.
TRD-9708333
♦ ♦ ♦
Texas Health Care Information Council
Monday, July 7, 1997, 1:00 p.m.
Joe C. Thompson Conference Center, Room 3.110, 26th and Red
River
Austin
Quality Methods and Consumer Eudcation Technical Advisory Com-
mittee
AGENDA:
The Quality Methods and Consumer Eudcation Technical Advisory
Committee will convene in open session, deliberate and possibly
take formal action on the following items: membership criteria;
designation of consumer education projects; report on use of risk
and severity adjustment (RSA) metnods in other states; exension of
invitations to RSA vendors; and review of process for selecting and
recommending a RSA methodology.
Contact: Jim Loyd, 4900 North Lamar Boulevard, OOL-3407, Austin,
Texas 78751, (512) 474–6491.
Filed: June 26, 1997, 11:12 a.m.
TRD-9708332
♦ ♦ ♦
Texas Department of Insurance
Monday, July 14, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA
Docket Number 454–97–1132. C: To consider whether disciplinary
action should be taken against James R. Bigham, Lubbock, Texas,
who holds a Group I Legal Reserve Life Insurance Agent’s License
and Group II Stipulated Premium Insurance Agent’s License issued
by the Texas Department of Insurance.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: June 30, 1997, 8:37 a.m.
TRD-9708439
Tuesday, July 15, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA
Docket Number 454–96–0695. C: In the matter of the Texas
Department of Insurance vs. Anastacio Stacy Lopez (reset hearing).
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: June 30, 1997, 8:37 a.m.
TRD-9708440
Texas Juvenile Probation Commission
Tuesday, July 8, 1997, 10:00 a.m.
Municipal Square Auditorium, 916 Texas Avenue
Lubbock
Juvenile Detention and Secure Post Adjudication Juvenile Residential
Standards
AGENDA:
Welcoming remarks; explanation of hearing process and purpose;
begin hearing process; conclusion of process
Contact: Homer Flores, P.O. Box 13547, Austin, Texas 78711–3547
(512) 424-6691
Filed: June 27, 1997, 10:12 a.m.
TRD-9708381
♦ ♦ ♦
Wednsday, July 9, 1997, 10:00 a.m.
Fort Worth ISD School Board Room, 3210 West Lancaster
Fort Worth
Juvenile Detention and Secure Post Adjudication Juvenile Residential
Standards
AGENDA:
Welcoming remarks; explanation of hearing process and purpose;
begin hearing process; conclusion of process
Contact: Homer Flores, P.O. Box 13547, Austin, Texas 78711–3547
(512) 424-6691
Filed: June 27, 1997, 10:12 a.m.
TRD-9708382
♦ ♦ ♦
Tuesday, July 15, 1997, 9:00 a.m.
Montgomery College, General Academic Center (Building B) Room
B102, 3200 Highway 242
Conroe
Juvenile Detention and Secure Post Adjudication Juvenile Residential
Standards
AGENDA:
Welcoming remarks; explanation of hearing process and purpose;
begin hearing process; conclusion of process
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Contact: Homer Flores, P.O. Box 13547, Austin, Texas 78711–3547
(512) 424-6691
Filed: June 27, 1997, 10:12 a.m.
TRD-9708383
♦ ♦ ♦
Wednesday, July 16, 1997, 10:00 a.m.
Nueces County Juvenile Probation Department, 2310 Gollihar
Corpus Christi
Juvenile Detention and Secure Post Adjudication Juvenile Residential
Standards
AGENDA:
Welcoming remarks; explanation of hearing process and purpose;
begin hearing process; conclusion of process
Contact: Homer Flores, P.O. Box 13547, Austin, Texas 78711–3547
(512) 424-6691
Filed: June 27, 1997, 10:15 a.m.
TRD-9708387
♦ ♦ ♦
Thursday, July 17, 1997, 10:00 a.m.
William B. Travis Building, Room 1–100, 1701 North Congress
Avenue
Austin
Juvenile Detention and Secure Post Adjudication Juvenile Residential
Standards
AGENDA:
Welcoming remarks; explanation of hearing process and purpose;
begin hearing process; conclusion of process
Contact: Homer Flores, P.O. Box 13547, Austin, Texas 78711–3547
(512) 424-6691
Filed: June 27, 1997, 10:15 a.m.
TRD-9708386
♦ ♦ ♦
Texas State Library and Archives Commission
Wednesday, July 23, 1997, 10:30 a.m.
State and Local Records Management Division, 4400 Shoal Creek
Boulevard
Austin
Local Government Records Committee
AGENDA
1. Welcome.
2. Introduction of members.
3. Review of committee statutory mandates.
4. Election of committee chair.
5. Consideration of approval of the minutes of November 16, 1995.
6. Consideration of approval of amendments to Local Schedule CC
(Records of County Clerks), Local Schedule DC (Records of District
Clerks), and Local Schedule PS (Records of Public Safety Agencies),
as published in the Texas Register on May 23, 1997.
7. Other issues.
8. Adjournment
Contact: Elizabeth Love, P.O. Box 12927, Austin, Texas 78711–2920,
(512) 452–9242, ext.137.
Filed: June 27, 1997, 9:49 a.m.
TRD-9708378
Texas Department of Licensing and Regulation
Tuesday, July 8, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420
Austin
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider the possible assessment of admin-
istrative penalities against the Respondent, Harris Methodist Health
Services, which failed to verify corrective modifications to deficien-
cies listed in the department’s inspection report within 90 days of
receipt of the report (six counts), a violation of 16 Texas Administra-
tive Code, §68.72; or, in the alternative, failed to correct deficiencies
listed in the department’s inspection report (six counts), a violation
of Texas Revised Civil Statutes Annotated, Article 9102 (the Act)
§5b, pursuant to the Act and Texas Government Code, Chapter 2001
(APA).
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, (512)
463-3192.
Filed: June 27, 1997, 2:05 p.m.
TRD-9708410
♦ ♦ ♦
Wednesday, July 9, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420
Austin
AGENDA:
According to the complete agenda, the Department will hold two
Administrative Hearings (for Docket Numbers PTC1997000744C and
PTC1996000965D) to consider possible assessment of administrative
penalties against the Respondent, William K. Ellington doing business
as Alamo Assessments, for performing property tax consulting
without being registered as a property tax or senior property tax
consultant and for failing to reimburse the consumer fees and
a retainer paid for services he did not perform, in violation of
Texas Revised Civil Statutes Annotated, Article 8886, §2(a) and 16
Texas Administrative Code, §66.20, pursuant to Texas Revised Civil
Statutes Annotated, Articles 8886 and 9100, Texas Government Code,
Chapter 2001 (APA) and 16 Texas Administrative Code, Chapters 60
and 66.
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, (512)
463-3192.
Filed: June 27, 1997, 2:06 p.m.
TRD-9708411
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♦ ♦ ♦
Texas National Guard Armory Board
Friday, July 11, 1997, 1:00 p.m.
2200 West 35th Street, Building 64
Austin
AGENDA
Persons with disabilities who plan to attend this meeting and who
may require auxiliary aids or services are requested to contact Julie
Wright at least three days prior to the meeting so that arrangements
can be made.
Contact: Julie Wright, 2200 West 35th Street, Building 64, Austin,
Texas 78703, (512) 406–6971.
Filed: June 27, 1997, 7:56 a.m.
TRD-9608362
Texas Natural Resource Conservation Commis-
sion
Thursday, July 17, 1997, 9:00 a.m.




The Texas Natural Resource Conservation Commission has referred
the enforcement case on United States Cleaners, Inc. doing business
as American Cleaners to the State Office of Administrative Hearings
(SOAH). SOAH has scheduled a public hearing on the assessment of
administrative penalties and requiring certain actions of United States
Cleaners, Inc. doing business as American Cleaners, SOAH Docket
Number 582-97-1203.
Contact: Pablo Carrasquillo, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 475-3445.
Filed: June 27, 1997, 8:33 a.m.
TRD-9708364
♦ ♦ ♦
Monday, July 21, 1997, 9:00 a.m.




The Texas Natural Resource Conservation Commission has referred
the enforcement case on Allphaz Coatings, Inc. to the State Office
of Administrative Hearings (SOAH). SOAH has scheduled a public
hearing on the assessment of administrative penalties and requiring
certain actions of Allphaz Coatings, Inc., SOAH Docket Number 582-
97-1204.
Contact: Pablo Carrasquillo, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 475-3445.
Filed: June 27, 1997, 8:34 a.m.
TRD-9708365
♦ ♦ ♦
Thursday, July 24, 1997, 9:00 a.m.




The Texas Natural Resource Conservation Commission has referred
the enforcement case on Billy Ekrut doing business as Ekrut Oil Com-
pany to the State Office of Administrative Hearings (SOAH). SOAH
has scheduled a public hearing on the assessment of administrative
penalties and requiring certain actions of Billy Ekrut doing business
as Ekrut Oil Company, SOAH Docket Number 582-97-1216.
Contact: Pablo Carrasquillo, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 475-3445.
Filed: June 27, 1997, 8:33 a.m.
TRD-9708363
♦ ♦ ♦
Texas State Board of Examiners of Perfusionists
Wednesday, July 9, 1997, 9:30 a.m.





The board will discuss and possibly act on: proposed amendments
to rules (22 Texas Administration Code, Chapter 761) concerning
licensure issues and to comply with Senate Bill 1243.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least two days prior
to the meeting.
Contact: Jo Whittenberg, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6751.
Filed: June 30, 1997, 10:00 a.m.
TRD-9708466
Wednesday, July 9, 1997, 10:30 a.m.





The board will discuss and possibly act on: approving the minutes of
the March 26, 1997, meeting; chairman’s report; program director’s
report (proposed amendments to rules (22 Texas Administration
Code, Chapter 761) concerning licensure issue and to comply with
Senate Bill 1243; announcements and public comments; and setting
of next meeting date.
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To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least two days prior
to the meeting.
Contact: Jo Whittenberg, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6751.
Filed: June 30, 1997, 10:00 a.m.
TRD-9708465
Texas Department of Public Safety
Friday, July 11, 1997, 1:00 p.m.








Pending and contemplated litigation
Real Estate matters
Public comment
Misc. and other unfinished business
Contact: Dudley M. Thomas, 5805 North Lamar Boulevard, Austin,
Texas 78752, (512) 424-2000, extension 3700.




Monday, July 14, 1997, 9:00 a.m.





A hearing will be held for the purpose of determining whether the
dealer registration of Investors Associates, Inc. should be revoked.
Contact: David Grauer, 200 East 10th Street, Fifth Floor, Austin,
Texas 78701, (512) 305–8392.
Filed: June 27, 1997, 3:06 p.m.
TRD-9708423
The Texas State University System
Tuesday, July 1, 1997, 11:00 a.m.
Speaker Phone available in Conference room, The Texas State




Review of matters of the Board, the System Administrative Office and
the Universities in the System including: consideration of contract
award for the San Angelo Museum of fine Arts and Education
Center at Angelo State University; consideration of contract award for
the University Center at Sul Ross State University; purchase order
for mainframe upgrade at Lamar University-Port Arthur. (Where
appropriate and permitted by law, Executive Sessions may be held
for the above listed subjects.)
Contact: Lamar Urbanovsky, 333 Guadalupe, Tower III, Suite 810,
Austin, Texas 78701, (512) 463–1808.
Filed: June 25, 1997, 12:56 p.m.
TRD-9708281
♦ ♦ ♦
Texas Title Insurance Guaranty Associates





I. Call meeting to order
II. Approval of minutes from April 8, 1997 board of directors meeting
III. Approval of minutes from February 20, 1997 board of directors
meeting
IV. Financial report-Marvin Coffman
V. Special deputy receiver’s report-Ed Engleking
VI. Title examiner’s report-Ethel Benedict
VII. Conservator’s Report-Neal Rockhold
VIII. Legislative update-Burnie Burner
IX. Report on procedures and guidelines for contracts-Burnie Burner
X. Counsel’s report-Burnie Burner discussion and possible action on
transferring of association funds between association accounts
XI. Discussion and possible action on engagement letter between
Long, Burner, Parks and Sealy, P.C. and the association
XII. Report on educational video from title examinations division of
Texas Department of Insurance
XIII. Discussion and possible action on title examination staffing/
budget
XIV. Set date and time for next meeting (October 14, 1997)
XV. Adjourn
Contact: Burnie Burner, 301 Congress Avenue, Suite 800, Austin,
Texas 78701, (512) 474-1587.
Filed: June 27, 1997, 2:31 p.m.
TRD-9708418
♦ ♦ ♦
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The University of Texas Health Center at Tyler
Thursday, July 3, 1997, Noon







Old Business (Item Added)
New Business: (see revised agenda as fileld with the Texas Register)
Adjourn
Contact: Lea Alegre, P.O. Box 2003, Tyler, Texas 75710, (903) 877–
7661.
Filed: June 26, 1997, 1:41 p.m.
TRD-9708349
♦ ♦ ♦
Utilization Review Advisory Committee
Friday, July 18, 1997, 9:00 a.m.
William P. Hobby Building, 333 Guadalupe, Room 1250A
Austin
AGENDA
1. Call to order
2. Introduction of members and staff
3. Brief overview of legislative changes to URA rules
4. Presentation of new rules
5. Dates of additional meetings
6. Adjourn
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: June 30, 1997, 8:37 a.m.
TRD-9708438
Texas Workers’ Compensation
Thursday, July 10, 1997, 9:45 a.m.




Executive Session(s) regarding personnel matters and pending legal
matters. Following the closed Executive Session(s), the Governing
Committee will reconvene in Open and Public Session and take
any action as may be desirable or necessary as a result of the
closed deliberations. Approval of minutes from the June 24, 1997
Governing Committee meeting. Discussion and possible approval
of the purchase agreement, if any, with Swiss Re for the transfer
of control of the Facility’s assets and liabilities; and discussion and
possible action on all ancillary matters related thereto. Consideration
and possible action on Travelers Indemnity Company’s request for
payment of servicing fees on Krew Staffing. Consideration and
possible action on servicing company request for reimbursement of
legal fees and expenses. Executive Director’s Report.
Contact: Peter E. Potemkin, 8303 Mopac Expressway North, Suite
310, Austin, Texas 78759, (512) 345-1222.




Meetings Filed June 25, 1997
Alamo Area Council of Governments, Planning and Program Devel-
opment Committee, met at 600 Soledad Plaza, San Antonio, June 30,
1997, at 2:00 p.m. Information may be obtained from Al J. Notzon
III, 118 Broadway, Suite 400, San Antonio, Texas 78205, (210) 225–
5201. TRD-9708274.
Alamo Area Council of Governments, Area Judges Committee, met
at 600 Soledad Plaza, San Antonio, June 30, 1997, at 3:00 p.m.
Information may be obtained from Al J. Notzon III, 118 Broadway,
Suite 400, San Antonio, Texas 78205, (210) 225–5201. TRD-
9708273.
Alamo Area Council of Governments, Board of Directors, met at 600
Soledad Plaza, San Antonio, June 30, 1997, at 4:00 p.m. Information
may be obtained from Al J. Notzon III, 118 Broadway, Suite 400,
San Antonio, Texas 78205, (210) 225–5201. TRD-9708272.
Brazos Valley Development Council, Brazos Valley Regional Advi-
sory Committee on Aging, met at 1706 East 29th Street, Bryan, July
1, 1997, at 2:30 p.m. Information may be obtained from Roberta
Lindquist, P.O. Drawer 4128, Bryan, Texas 77805–4128, (409) 775–
4244. TRD-9708286.
Canadian River Municipal Water Authority, Board will meet at the
Sanford Dam, One Mile West of Sanford, Sanford, July 9, 1997, at
11:00 a.m. Information may be obtained from John C. Williams, P.O.
Box 99, Sanford, Texas 79078, (806) 865–3325. TRD-9708275.
Coryell County Appraisal District, Appraisal Review Board, met at
107 North Seventh Street, Gatesville, July 1, 1997, at 9:30 a.m.
Information may be obtained from Darrell Lisenbe, P.O. Box 142,
Gatesville, Texas 76528, (254) 865–6593. TRD-9708280.
Edwards Central Appraisal District, Appraisal Review Board met
at 408 Austin Street, County Annex Building, Rocksprings, June
30, 1997, at 10:00 a.m. Information may be obtained from Wiley
Rudasill, P.O. Box 858, Rocksprings, Texas 78880, (210) 683–4189.
TRD-9708285.
Meetings Filed June 26, 1997
Bastrop Central Appraisal District, Appraisal Review Board, met at
1200 Cedar Street, Bastrop, July 1, 1997, at 8:30 a.m. Information
may be obtained from Dana Ripley, 1200 Cedar Street, Bastrop,
Texas 78602, (512) 303–3536. TRD-9708293.
Bell-Milam-Falls WSC, Board met at the Corporation Office, FM
485 West, Cameron, July 3, 1997, at 8:30 a.m. Information may
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be obtained from Dwayne Jekel, P.O. Drawer 150, Cameron, Texas
76520–0150, (254) 697–4016. TRD-9708339.
Cass County Appraisal District, Appraisal Review Board, will meet
at 502 North Main, Linden, July 2, 7, and 8, 1997, at 9:00 a.m.
Information may be obtained from Janelle Clements, 502 North Main
Street, Linden, Texas 75563, (903) 756–7545. TRD-9708331.
Dallas Central Appraisal District, Board of Director’s, met at 2949
North Stemmons Freeway, Second Floor Community Room, Dallas,
July 2, 1997, at 7:30 a.m. Information may be obtained from Rick
Kuehler, 2949 North Stemmons Freeway, Dallas, Texas 75247, (214)
631–0520. TRD-9708291.
Dawson County Central Appraisal District, Board of Directors, met
at 1806 Lubbock Highway, Lamesa, July 2, 1997, at 7:00 a.m.
Information may be obtained from Tom Anderson, P.O. Box 797,
Lamesa, Texas 79331, (806) 872–7060. TRD-9708337.
East Texas Council of Governments, Workforce Development Board,
met at 3119 Estes Parkway, Longview, July 2, 1997, at 9:00 a.m.
Information may be obtained from Glynn Knight, 3800 Stone Road,
Kilgore, Texas 75662, (903) 984–8641. TRD-9708329.
East Texas Council of Governments, CEO Board of Directors, met
at 3119 Estes Parkway, Longview, July 2, 1997, at 11:30 a.m.
Information may be obtained from Glynn Knight, 3800 Stone Road,
Kilgore, Texas 75662, (903) 984–8641. TRD-9708330.
Edwards Aquifer Authority, Executive Committee, met at 1615 North
St. Mary’s Street, San Antonio, June 30, 1997, at Noon. Information
may be obtained from Sally Tamez-Salas, 1615 North St. Mary’s
Street, San Antonio, Texas 78212, (210) 222–2204. TRD-9708348.
Edwards Aquifer Authority, Permits Committee, met at 1615 North
St. Mary’s Street, San Antonio, July 3, 1997, at 1:00 p.m.
Information may be obtained from Sally Tamez-Salas, 1615 North St.
Mary’s Street, San Antonio, Texas 78212, (210) 222–2204. TRD-
9708340.
Edwards Aquifer Authority, South Central Texas Water Advisory
Committee, will meet at Waterstreet Seafood Company-Banquet
Room, 309 North Water Street, July 7, 1997, at 10:00 a.m.
Information may be obtained from Sally Tamez-Salas, 1615 North St.
Mary’s Street, San Antonio, Texas 78212, (210) 222–2204. TRD-
9708350.
Edwards Aquifer Authority, Legal Committee, will meet at Aquarena
Springs Center, 1 Aquarena Springs Drive, San Marcos, July 8, 1997,
at 12:00 p.m. Information may be obtained from Sally Tamez-Salas,
1615 North St. Mary’s Street, San Antonio, Texas 78212, (210) 222–
2204. TRD-9708347.
Erath County Appraisal District, Appraisal Review Board, met at
1390 Harbin Drive, Stephenville, July 1 and 3, 1997, at 9:00 a.m.
Information may be obtained from Edna Vara, 1390 Harbin Drive,
Stephenville, Texas 76401, (254) 965–5434. TRD-9708292.
Golden Crescent, Private Industry Council, met at 2401 Houston
Highway, Victoria, June 27, 1997, at 8:00 a.m. Information may be
obtained from Sandy Heiermann, 2401 Houston Highway, Victoria,
Texas 77901, (512) 576–5872. TRD-9708353.
Grayson Appraisal District, Appraisal Review Board, will meet at
205 North Travis, Sherman, July 7, 1997, at 8:15 a.m. Information
may be obtained from Angie Keeton, 205 North Travis, Sherman,
Texas 75090, (903) 893–9673. TRD-9708294.
Grayson Appraisal District, Appraisal Review Board, will meet at
205 North Travis, Sherman, July 8, 1997, at 8:15 a.m. Information
may be obtained from Angie Keeton, 205 North Travis, Sherman,
Texas 75090, (903) 893–9673. TRD-9708295.
Grayson Appraisal District, Appraisal Review Board, will meet at
205 North Travis, Sherman, July 10, 1997, at 8:15 a.m. Information
may be obtained from Angie Keeton, 205 North Travis, Sherman,
Texas 75090, (903) 893–9673. TRD-9708296.
Grayson Appraisal District, Appraisal Review Board, will meet at
205 North Travis, Sherman, July 11, 1997, at 8:15 a.m. Information
may be obtained from Angie Keeton, 205 North Travis, Sherman,
Texas 75090, (903) 893–9673. TRD-9708297.
Hood County Appraisal District, Appraisal Review Board, will meet
at 1902 West Pearl Street, District Office, Granbury, July 8–10, 1997,
at 8:15 a.m. Information may be obtained from Harold Chesnut, P.O.
Box 819, Granbury, Texas 76048, (817) 573–2471. TRD-9708335.
Hood County Appraisal District, Appraisal Review Board, will meet
at 1902 West Pearl Street, District Office, Granbury, July 15–18,
1997, at 8:00 a.m. Information may be obtained from Harold
Chesnut, P.O. Box 819, Granbury, Texas 76048, (817) 573–2471.
TRD-9708336.
Appraisal District of Jones County, Appraisal Review Board, will
meet at 1137 East Court Plaza, Anson, July 9, 1997, at 8:30 a.m.
Information may be obtained from Susan Holloway, P.O. Box 348,
Anson, Texas 79501, (915) 823–2422. TRD-9708352.
Sabine Valley Center, Board of Trustees, will meet at 107 Woodbine
Place, Judson Road, Longview, July 10, 1997, at 6:30 p.m. Infor-
mation may be obtained from Inman White, or Ann Reed, P.O. Box
6800, Longview, Texas 75608, (903) 237–2362. TRD-9708338.
San Jacinto River Authority, Board of Directors, met at 2301
North Millbend Drive, The Woodlands, July 2, 1997, at 8:00 a.m.
Information may be obtained from James Adams/R. Shiver, 2301
North Millbend Drive, The Woodlands, Texas 77380, (409) 588–
1111. TRD-9708346.
Stephens County Rural WSC, Regular Monthly Board Meeting, met
at 301 West Elm, Breckenridge, July 1, 1997, 7:00 p.m. Information
may be obtained from Mary Barton, P.O. Box 1621, Breckenridge,
Texas 76424, (817) 559–6180. TRD-9708354.
Tarrant Appraisal District, Tarrant Appraisal Review Board, will meet
at 2329 Gravel Road, Fort Worth, July 1–3, 7–12, 14–18, 21–25, 28–
31, 1997, at 8:00 a.m. Information may be obtained from Linda G.
Smith, 2329 Gravel Road, Fort Worth, Texas 76118–6984, (817)
284–8884. TRD-9708360.
Upshur County Appraisal District, Board of Directors, met at Warren
and Trinity Streets, Gilmer, June 30, 1997, at 1:00 p.m. Information
may be obtained from Louise Stracener, P.O. Box 280, Gilmer, Texas
75644–0280, (903) 843–3041. TRD-9708351.
Van Zandt CAD, ARB, met at West Highway 64, Canton, July 3,
1997, at 9:00 a.m. Information may be obtained from Joan Hill, P.O.
Box 926, Canton, Texas 75103, (903) 567–6171. TRD-9708355.
Meetings Filed June 27, 1997
Atascosa County Appraisal District, Board of Directors met at Fourth
and Avenue J, Poteet, July 2, 1997, at 1:30 p.m. Information may be
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obtained from Curtis Stewart, P.O. Box 139, Poteet, Texas 78065–
0139, (210) 742–3591. TRD-9708388.
Bluebonnet Trails Community MHMR Center, Board of Trustees,
met at Capital Area SOCS, 15800 Highway 620 North, Austin, June
30, 1997, at 10:00 a.m. Information may be obtained from Amy
Bodkins, Capital AREA SOCS, (512) 244–8302. TRD-9708417.
Creedmoor Maha WSC, Monthly Board Meeting, met at 1699 Laws
Road, Mustang Ridge, July 2, 1997, at 7:30 p.m. Information may be
obtained from Charles Laws, 1699 Laws Road, Buda, Texas 78610,
(512) 243–2113. TRD-9708377.
District Judges’ Meeting, 36th, 156th and 343rd District Courts, met
at 400 West Sinton Street, Room 207, Sinton, July 3, 1997, at 11:00
a.m. Information may be obtained from Ronald M. Yeager, 400
West Sinton Street, Room 207, Sinton, Texas 78387, (512) 364–
6200. TRD-9708416.
Dallas Area Rapid Transit, President’s Luncheon, met at the Execu-
tive Conference Room A, Second Floor, 1401 Pacific Avenue, Dallas,
July 1, 1997, at Noon. Information may be obtained from Paula J.
Bailey, P.O. Box 660163, Dallas, Texas 75266–0163, (214) 749–
3256. TRD-9708421.
Dallas Area Rapid Transit, Special Event, met at 3901 Main Street,
Rowlett, July 2, 1997, at 9:00 a.m.. Information may be obtained
from Paula J. Bailey, P.O. Box 660163, Dallas, Texas 75266–0163,
(214) 749–3256. TRD-9708422.
Falls County Appraisal District, Board of Directors, will meet at
Interregional Highway 6 and 7, Falls County Courthouse, First Floor,
Marlin, July 14, 1997, at 5:30 p.m. Information may be obtained from
Joyce Collier, P.O. Box 430, Marlin, Texas 76661, (817) 883–2543.
TRD-9708413.
Middle Rio Grande Development Council, Texas Review and Com-
ment System Committee, met at MRGDC Operations, 209 North
Getty, Uvalde, July 3, 1997, at 4:00 p.m. (rescheduled from June 25,
1997). Information may be obtained from Tammye Carpinteyro, 209
North Getty Street, Uvalde, Texas, 78801, (210) 278–4151. TRD-
9708434.
Northeast Texas Municipal Water District, Board of Directors, met
at Highway 250 South, Hughes Springs, July 1, 1997, at 10:00 a.m.
Information may be obtained from J. W. Dean, P.O. Box 955, Hughes
Springs, Texas 75656, (903) 639–7538. TRD-9708409.
Riceland Regional Mental Health Authority, Board of Trustees, met
at 4910 Airport, Rosenberg, July 3, 1997, at 9:00 a.m. Information
may be obtained from Marjorie Dornak, P.O. Box 869, Wharton,
Texas 77488, (409) 532–3096. TRD-9708395.
Rockwall County Central Appraisal District, Appraisal Review
Board, met at 106 North San Jacinto, Rockwall, July 1, 1997, at 8:30
a.m. Information may be obtained from Ray E. Helm, 106 North San
Jacinto, Rockwall, Texas 75087, (972) 771–2034. TRD-9708393.
Shackelford Water Supply Corporation, Director’s met at Fort Griffin
Restaurant, Albany, July 2, 1997, at Noon. Information may be
obtained from Gaynell Perkins, Box 11, Albany, Texas 76430, (817)
345–6868 or (915) 762–2575. TRD-9708380.
Taylor County Central Appraisal District, Appraisal Review Board,
met at 1534 South Treadaway, Abilene, July 1–2, 1997, at 1:30 p.m.
Information may be obtained from Richard Petree, P.O. Box 1800,
Abilene, Texas 79604, (915) 676–9381, Ext. 24. TRD-9708436.
Wood County Appraisal District, Appraisal Review Board, met at
210 Clark Street, Quitman, July 3, 1997, at 9:00 a.m. Information
may be obtained from W. Carson Wages or Rhonda Powell, P.O. Box
518, Quitman, Texas 75783–0518, (903) 763–4891. TRD-9708435.
Meetings Filed June 30, 1997
Brazos River Authority, Lake Management Committee, Board of
Directors, will meet at Lake Supervisor’s Office, Possum Kingdom
Lake, July 10, 1997, at 10:00 a.m. Information may be obtained
from Mike Bukala, P.O. Box 7555, Waco, Texas 76714–7555, (254)
776–1441. TRD-9708450.
Mills County Appraisal District, Appraisal Review Board, will
meet at the Mills County Courthouse Jury Room, Fisher Street,
Goldthwaite, July 7, 1997, at 9:00 a.m. Information may be obtained
from Bill Presley, P.O. Box 565, Goldthwaite, Texas 76844, (915)
648–2253. TRD-9708451.
San Patricio County Appraisal District, Board of Directors, will meet
at 1146 East Market, Sinton, July 10, 1997, at 10:00 a.m. Information
may be obtained from Kathryn Vermillion, P.O. Box 938, Sinton,
Texas 78387, (512) 364–5402. TRD-9708455.
Wise County Appraisal District, Wise County Appraisal Review
Board, met at 201 East Walnut, Decatur, July 2, 1997, at 9:00 a.m
(Revised Agenda). Information may be obtained from Deidra Deaton,
201 East Walnut, Decatur, Texas 76234, (817) 627–3081. TRD-
9708437.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of June 25, 1997, through June 27, 1997:
FEDERAL AGENCY ACTIONS:
Applicant: Mike Marlatt; Location: Colorado River, at lot 22, in
Hubert-Watson Subdivision; Project Number: 97-0178-F1; Descrip-
tion of Proposed Action: The applicant proposes to increase the width
of walkways to allow safer access for handicapped relatives; Type of
Application: U.S.C.O.E. permit application #20914(01) under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of
the Clean Water Act (33 U.S.C.A.§§125- 1387).
Applicant: David Till; Location: Colorado River, at lot 20, in
St. Mary’s Bayou; Project Number: 97-0179-F1; Description of
Proposed Action: The applicant proposes to provide boat & fishing
access adjacent property owners: Elsie Moore and Doug & Wands
Anderson; Type of Application: U.S.C.O.E. permit application under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).
Applicant: Calhoun County Navigation District; Location: Lavaca
Bay at the Port of Port Lavaca; Project Number: 97-180-F1;
Description of Proposed Action: The applicant proposes to maintain
permitted depth in the Port of Port Lavaca-Point Comfort for the
completion of new facilities authorized by COE Permits 14541 to
14541 (07); Type of Application: U.S.C.O.E. permit application
#20914(01) under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A.§§125-
1387).
Applicant: Vastar Resources, Inc.; Location: High Island Block 163,
Lease OCS-G14869, OCS Federal Offshore Waters, Gulf of Mexico;
Project Number: 97-0181-F1; Type of Application: Initial Plan of
Exploration, Title 30 CFR 250.33 (f) and (h).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A.§§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.





Filed: June 27, 1997
♦ ♦ ♦
General Services Commission
Summary of Other State Bidder Preference Laws
(Editor’s Note: The following notice was published in the March 14,
1997, issue of the Texas Register (22 TexReg 2808). Due to formatting
error, the section symbols for the citations were printed as"F5".)
The General Services Commission publishes this list of other state
bidder preference laws in accordance with Texas Codes Annotated,
Government Code, Title 10, §2252.003, which requires the publica-
tion of a list of states which have laws or regulations regarding the
award of contracts for general construction, improvements, services,
or public works projects or purchases of supplies, materials, or equip-
ment to nonresident bidders, together with a citation to and summary
of the most recent law or regulation of each state relating to the eval-
uation of bids from and award of contracts to nonresident bidders.
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ALABAMA: Code of Alabama, §39-3-5 (1992) Reciprocal prefer-
ence for public contracts in which any state, county or municipal
funds are utilized; §41-16-27 (1991) - Preference to commodities pro-
duced in Alabama or sold by Alabama persons, firms, or corporations
in the purchase of or contract for personal property or contractual ser-
vices; §41-16-57 (Supp. 1995) - Preference to commodities produced
in Alabama or sold by Alabama persons, firms, or corporations in the
awarding of contracts generally;
ALASKA: Alaska Statutes, Title 36, §36.30.170 (Supp. 1996)
Preference of 5.0% for Alaska products. Preference of 15% to
resident bidder offering services through an employment program.
Preference of 5% for insurance related contracts. Preference of 10%
to resident sole proprietors with a disability.
ARIZONA: Arizona Revised Statutes Annotated, Title 34, §34-243
(1990) - Preference of 5.0% for construction materials.
ARKANSAS: Arkansas Code Annotated, §19-11-259 (1994) Pref-
erence of 5.0% for materials and equipment used in public works
projects.
CALIFORNIA: California Government Code Annotated, §4331
(1995)– Preference for supplies manufactured or produced in
California. §4334 (1995) – Preference of 5% to resident bidders in
contracts for public works, with the construction of public bridges,
buildings and other structures, or with the purchase of supplies for
any public use.
COLORADO: Colorado Revised Statutes Annotated, §8-18-101
(Supp. 1996) - Reciprocal preference in contracts for commodities
and services; §8-19-101 (1994) - Reciprocal preference in construc-
tion contracts; §43-2-208 (Supp. 1996) - Preference for Colorado
labor in highway construction projects.
FLORIDA: Florida Statutes Annotated, Title XIX, §287.084
(Supp.1997) - Preference to Florida businesses for purchases of
personal property.
GEORGIA: Georgia Code Annotated, §50-5-60 (1994)- Preference in
the purchase and contracting of supplies, materials, equipment man-
ufactured and printing produced in Georgia. Reciprocal preference
for resident vendors.
HAWAII: Hawaii Statutes Annotated, §103D-1001 (1995) -
Preference of 3% for Class I Hawaii products that have 25% to 49%
of their manufactured cost in Hawaii; preference of 5% for Class II
Hawaii products that have 50% to 74% of their manufactured cost
in Hawaii; and a preference of 10% for Class III Hawaii products
that have 75% or more of their manufactured cost in Hawaii.
IDAHO: Idaho Code Annotated, §60-101 (1996) -Preference for
resident bidder in state printing contracts. §60-103 (1994) -
Preference of 10% for residents who perform printing, engraving,
binding, and stationery work in cases of excessive charge or lack of
production facilities.
ILLINOIS: Illinois Compiled Statutes Annotated, 30 ILCS §505/
6 (Supp. 1996) - Reciprocal preference for public contracts; 10%
preference for using products made from recycled materials in public
contracts.
INDIANA: Indiana Code Ann., Title 4, §4-13.4-2-9 (Supp. 1996)–
Reciprocal preference. Title 5, §5-17-6-20 (Supp. 1996) - Preference
of 10% for supplies in which 50% of volume of the original
component of supplies consists of recycled materials, or the cost of
purchasing recycled materials equals at least 50% of cost of producing
supplies; Title 5, §5-17-6-20.1 (Supp. 1996) - Preference of 15% for
supplies that contain at least 50% by volume of recycled materials
that have been used by an ultimate consumer of the materials; Title
5, §5-17-6-22 - Preference of 10% for soybean oil based ink; Title
5, §5-17-6-23 - Preference of 10% for soy diesel/bio diesel.
IOWA: Iowa Code Annotated, §18.6 (1989) Resident preference
in tie bids, and reciprocal preference with states that mandate a
percentage preference for the purchase of equipment, supplies, or
services; §73A.21 (Supp. 1996) - Reciprocal preference for public
improvement contracts.
KANSAS: Kansas Statutes Annotated, §75-3740 (Supp. 1995)
Resident preference in tie bids; preference for paper products
containing highest percentage of recycled materials in tie bids. §75-
3740(a) (1989) – Reciprocal preference in construction and public
work contracts. §75-3740(b) (Supp. 1995) Preference for recycled
paper that contains not less than 50% waste paper by weight.
LOUISIANA: Louisiana Revised Statutes Annotated, §38:2225
(1989) - Reciprocal preference in public works contracts. §38:2251
(Supp. 1997) – 5% Preference for products produced or manufac-
tured in Louisiana. §38:2251.1 (1989) – 10% Preference for milk
and dairy products produced or processed in Louisiana. §38:2251.2
(1989) – 10% Preference for steel rolled in Louisiana. §38:2253
(1989) – Preference to firms doing business in the State of Louisiana.
§39:1595 (Supp. 1997) - Preference of 7.0% for products produced,
grown or harvested in Louisiana; preference of 4.0% for meat and
meat products and domesticated catfish processed in Louisiana;
§39:1595.1 (1989) - Reciprocal preference for all contracts except
highway construction; §39:1595.2 (1989) - Reciprocal preference
in public works contracts; §39:1595.3 (1989) - 5.0% Preference
for resident vendors to organize or administer rodeos and livestock
shows; §39:1595.5 (Supp. 1997) - Reciprocal preference for items
purchased from Louisiana retailers; §39:1595.6 (1989) - 10%
Preference for steel rolled in Louisiana.
MAINE: Maine Revised Statutes Annotated Title 26, §1301 (1996)-
Preference in tie bids for construction or public works contracts.
MARYLAND: Annotated Code of Maryland, State Finance and
Procurement Article, §14-401 (1995) - Reciprocal preference for
procurement contracts.
MASSACHUSETTS: Massachusetts General Laws Annotated, Chap-
er 149, §179A (1996) – Preference to U.S. citizens in awarding of
public work contracts.
MICHIGAN: Michigan Compiled Laws Annotated, §18.1261 (1994)
Preference in tie bids.
MINNESOTA: Minnesota Statutes Annotated, §16B.102 (1995) -
Reciprocal preference for construction or repairs contracts and
purchases of supplies, materials, and equipment rental.
MISSISSIPPI: Mississippi Code 1972 Annotated, §19-13-111 (1995)-
Resident preference in tie bids for printing, stationery and office
supplies; §31-3-21 (Supp. 1996) - Reciprocal preference for public
works contracts, and resident preference in tie bids; §31-7-15 (Supp.
1996) - Resident preference in tie bids for commodities; §31-7-47
(1996) - Reciprocal preference for public contracts, and resident
preference in tie bids; §31-7-77 (1990) - Reciprocal preference in
purchases of meat products; §73-13-45 (1995) - Reciprocal preference
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and resident preference in tie bids for professional engineering
services.
MISSOURI: Missouri Annotated Statutes, §34.070 (1992) Resident
preference in tie bids; §34.076 (Supp. 1997) - Reciprocal preference
for products and for public works contracts, except for contracts for
highways and public transportation.
MONTANA: Montana Code Annotated, §18-1-102 (1995)- Recipro-
cal preference in award of public contracts for construction, repair, or
public works; preference of 3.0% for purchases of goods; and prefer-
ence of 5.0% for residents offering Montana made goods; §18-1-111
(1995) - Preference in tie bids for goods.
NEBRASKA: Nebraska Revised Statutes, §73-101.01 (1990) Recip-
rocal preference.
NEW JERSEY: New Jersey Statutes Annotated, §52:32-1.4 (1986)
Reciprocal preference for contracts for goods and services.
NEW MEXICO: New Mexico Statutes Annotated, §13-1-21 (Supp.
1996) - Preference of 5.0% to resident manufacturers and resident
businesses; preference of 5% to resident manufacturers and resident
businesses for the purchase of recycled content goods or virgin
content goods; preference of 10% to resident manufacturers and
resident business for the purchase of both recycled content goods
and virgin content goods. §13-4-1 (1992) - Preference for residents
in public works contracts "whenever practicable"; §13-4-2 (1992) -
Preference of 5.0% to resident contractors for public works contracts.
NORTH CAROLINA: North Carolina General Statutes Article 3,
§143-59 (Supp. 1996) - Preference in tie bids for foods, supplies,
materials, equipment, printing or services.
NORTH DAKOTA: North Dakota Century Code, §44-08-01 (1995)
Reciprocal preference for goods, merchandise, supplies, equipment,
and construction and repair contracts.
OHIO: Ohio Revised Code Annotated Title 1, §153.012 (1994)
Reciprocal preference in highway and public works contracts.
OKLAHOMA: Oklahoma Statutes 1991 Title 74, §85.17 (1995)
Reciprocal preference.
OREGON: Oregon Revised Statutes, §279.029 (1995)- Reciprocal
preference.
PENNSYLVANIA: Pennsylvania Statutes Annotated, Title 73,
§1645.7 (1993) - Reciprocal preference for goods, supplies, equip-
ment, printing, or materials.
SOUTH CAROLINA: Code Of Laws Of South Carolina Annotated,
Article 5, §11-35-1520 (Supp. 1995) - Preference in tie bids; prefer-
ence of 2.0% on purchases up to $2.5 million, and 1.0% on purchases
over $2.5 million. Preferences do not apply to construction contracts
or to purchases of goods if the price of a single unit of the item is
more than $10,000.
SOUTH DAKOTA: South Dakota Codified Laws Annotated, §5-19-3
(1994) - Reciprocal preference in contracts for public works, goods,
merchandise, supplies, and equipment; §5-23-13 (1994) - Preference
to resident bidders and products in tie bids; §5-23-21.2 (1994) -
Reciprocal preference.
TENNESSEE: Tennessee Code Annotated, §12-4-802 (1992) Recip-
rocal preference in construction contracts for states contiguous to
Tennessee.
TEXAS: Texas Government Code Annotated, Title 10, Subtitle D,
§2155.444 (1996) – Preference in tie bids for goods and agricultural
products produced or grown in Texas, or offered by Texas bidders,
that are of equal cost and quality to other states of the United
States. Preference in tie bids for goods and agricultural products from
other states of the United States over foreign goods and agricultural
products that are of equal cost and quality. Texas Government Code,
§2252.002 - Reciprocal preference.
UTAH: Utah Code Annotated, §63-56-20.5 (1993) Reciprocal pref-
erence for goods, supplies, equipment, materials , and printing; §63-
56-20.6 (1993) - Reciprocal preference for construction contracts.
VERMONT: Vermont Statutes Annotated, §§1401 and 1402 (Supp.
1995) - Preference to resident companies and licensed resident agents
in the purchase of insurance coverage for the State of Vermont and
its employees
VIRGINIA: Code of Virginia 1950 Annotated, §11-47 (1993) Pref-
erence in tie bids; reciprocal preference for goods, services, and con-
s ruction.
WASHINGTON: Revised Code of Washington, §43.19.704 (Supp.
1996) - Reciprocal Preference Washington Administrative Code,
§236-48-085 (1989) Reciprocal Preference
WEST VIRGINIA: West Virginia Code Annotated, §5A-3-37 (Supp.
1996) - Preference of 2.5% to resident bidders for construction
contracts over $50,000; preference of 2.5% to resident bidders who
employ at least 75% West Virginia residents; and preference of 2.5%
to nonresident vendors who employ at least 100 residents and have
at least 75% resident employees; §5A-3-37a (1993) - Reciprocal
preference for commodities or printing.
WISCONSIN: Wisconsin Statutes, §16.75 (Supp. 1995) - Preference
to resident bidders in the purchase of materials, supplies, equipment,
and contractual services against states that impose a resident pref-
erence; §16.855 (Supp. 1995) - Preference to resident bidders in
construction projects against states that impose a resident preference;
§44.57 (Supp. 1995) - Preference to resident artists for works of art
in state buildings.
WYOMING: Wyoming Statutes Annotated, §16-6-102 (Supp. 1995)
Preference of 5.0% in public works contracts; §16-6-301 (Supp.
1995) - Preference of 10% in printing contracts.





Filed: March 5, 1997
♦ ♦ ♦
Texas Department of Health
Notice of Revocation of Certificates of Registration
The Texas Department of Health, having duly filed complaints
pursuant to Texas Regulations for Control of Radiation, Part 13 (25
Texas Administrative Code §289.112), has revoked the following
certificates of registration: William Mitchell, M.D., Longview,
R04824, June 24, 1997; Jerry Clem, D.D.S., Inc., Richardson,
R06376, June 24, 1997; James M. Petty, Corpus Christi, R18773,
June 24, 1997; Las Palmas Chiropractic, Corpus Christi, R19748,
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June 24, 1997; Downtown Advanced Medical Clinic, Houston,
R20447, June 24, 1997; Biomedical Equipment Repair, Houston,
R21709, June 24, 1997; W/C Chiropractic Clinic, Houston, R21879;
June 24, 1997.
A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Exchange Building, 8407 Wall Street,
Austin, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).




Texas Department of Health
Filed: June 30, 1997
♦ ♦ ♦
Notice of a Request for Proposal for Epilepsy Services
Purpose: The Texas Department of Health (TDH), Epilepsy Program
is requesting proposals for the provision of epilepsy services to
eligible individuals, with special emphasis on adults 21 and older,
in selected areas of the state.
Description: Epilepsy services will be reimbursed through contrac-
tual arrangements with TDH, Bureau of Chronic Disease Prevention
and Control. Funds will be awarded for a two-year period from
September 1, 1997 through August 31, 1999. Contracts will be in
accordance with Texas law, TDH policies, Epilepsy Program Guide-
lines and the Uniform Grant and Contract Management Standards
(UGCMS) manual which is available from TDH, Grants Manage-
ment Division, 1100 West 49th Street, Austin, Texas 78756-3199.
Eligible Applicants: Eligible offerors include nonprofit and/or
governmental agencies that can provide the range of medical,
non-medical and support activities deemed necessary to TDH to
effectively serve eligible persons in the selected catchment areas.
Limitations: Funding for the selected proposal will depend upon
available state appropriations. The Texas Department of Health
reserves the right to reject any and all offerors received in response
to the request for proposal (RFP) and cancel the RFP if it is deemed
in the best interest of TDH.
Terms: The tentative effective date for the contract is September
1, 1997. A competitively procured contract usually begins at the
start of each state fiscal year (September 1). At its option, TDH
may negotiate the renewal or extension of any contract(s) on a
noncompetitive basis for a total contract duration not to exceed 24
months.
Deadline: All proposals to be considered for funding through this
RFP must be received by 5:00 p.m. on July 31, 1997, at the Texas
Department of Health, Epilepsy Program, Attention: Ms. Elizabeth
T. Flores, 1100 West 49th Street, Austin, Texas 78756. Proposals
received after this deadline or via fax transmission will not be
accepted.
Evaluation and Selection: An internal evaluation by TDH staff will
rank and score the proposals. The evaluation will be based upon the
criteria outlined in the RFP.




Texas Department of Health
Filed: June 30, 1997
♦ ♦ ♦
Texas Department of Human Services
Notice of Consultant Contract Award-Year 2000 Phase II
Conversion and Implementation
In accordance with the Texas Government Code, Chapter 2254, the
Texas Department of Human Services (TDHS) publishes this notice
of award of a consultant contract. The original request for consulting
services was published in the April 15, 1997, issue of theTexas
Register(22 TexReg 3555).
The contract was awarded to Eligibility Management Systems (EMS),
located at 111 Monument Circle, Suite 522, Indianapolis, Indiana,
46204. The contractor agreed to provide oversight, quality assurance
and Project Management for TDHS’s Year 2000 Phase II Conversion
and Implementation vendor. The dollar amount of the contract is not
to exceed $1,358,000. The contract’s duration is June 6, 1997 through
August 31, 1999, and may be extended through May 18, 2000, with
no additional funds. The contractor is not required to submit reports
under the terms of the contract.




Texas Department of Human Services
Filed: June 27, 1997
♦ ♦ ♦
Public Notice-Availability of Intended Use Report of 1988
Title XX Block Grant Funds
The Texas Department of Human Services (DHS) has published a
report outlining the proposed intended use of federal block grant
funds during fiscal year 1998 for Title XX social services programs
administered by the Texas Department of Human Services, the
Texas Department of Health, the Texas Department of Protective
and Regulatory Services, and the Texas Workforce Commission.
To obtain free copies of the report, send written requests to Elisa
Hendricks, Government Relations Division, Mail Code W-623, Texas
Department of Human Services, P.O. Box 149030, Austin, Texas
78714-9030. DHS is seeking written comments from representatives
of both public and private sectors regarding the proposed use of
Title XX block grant funds. Written comments will be accepted
through August 4, 1997. Please mail comments to the address listed
previously.




Texas Department of Human Services
Filed: June 26, 1997
♦ ♦ ♦
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Texas Department of Insurance
Insurer Services
The following applications have been filed with the Texas Department
of Insurance and are under consideration:
Application for incorporation in Texas for Texas Facility Insurance
Corporation, a domestic fire and casualty company. The home office
is in Austin, Texas.
Application for a name change in Texas for Financial Assurance
Incorporated, a domestic life, accident and health company. The
proposed new name is Financial Assurance Life Insurance Company.
The home office is in Dallas, Texas.
Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention of
Cindy Thurman, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.




Texas Department of Insurance
Filed: June 27, 1997
♦ ♦ ♦
Third Party Administrator Application
The following third party administrator (TPA) application has been
filed with the Texas Department of Insurance and is under consider-
ation.
Application for admission to Texas of Westport Management Ser-
vices, Inc., a foreign third party administrator. The home office is
Hockessin, Delaware.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.




Texas Department of Insurance
Filed: June 27, 1997
♦ ♦ ♦
Texas Juvenile Probation Commission
Request for Proposals
Pursuant to HB 2031, 74th Texas Legislature regular session, and
Rider #4 of the TJPC Appropriations by the 75th Texas Legislature
regular session, the Texas Juvenile Probation Commission invites
proposals for implementation of the TJPC Buffalo Soldier’s Heritage
Program in the five legislative designated counties of Bexar, Dallas,
Tarrant, Tom Green, and Washington. The selected providers will
report directly to the Texas Juvenile Probation Commission and the
Buffalo Soldier’s Heritage Program State Advisory Board.
Detailed specifications are contained in the Request for Proposal
available June 23, 1997 from the Texas Juvenile Probation Commis-
sion at 4900 N. Lamar, 5th Floor, Austin, Texas 78751 and P.O. Box
13547, Austin, Texas 78711-3547. For additional information, con-
tact Maribeth Powers, TJPC Director of Program Services, at (512)
424-6674 or Demetrius Lewis, TJPC Resource Specialist, at (512)
424-6686.
Proposals will be accepted only in writing and only at the offices of
TJPC. Faxes will not be accepted. Proposals must be submitted with
an original and two copies no later than 5:00 p.m., August 4, 1997.
The Texas Juvenile Probation Commission reserves the right to reject
any and all proposals.
The Texas Juvenile Probation Commission will consider proposals
that provide the required services, knowledge of the Buffalo Soldiers
history, experience in providing direct services to at-risk youth,
experience in providing outdoor programming, and experience as a
local community based and community supported entity.
The TJPC has the sole discretion and reserves the right to cancel the
request for proposal if it is considered to be in the best interest of the
agency to do so.




Texas Juvenile Probation Commission
Filed: June 26, 1997
♦ ♦ ♦
Lower Colorado River Authority
Request for Proposal — Public Notice
Sealed proposals will be received by the Lower Colorado River Au-
thority, Corporate Purchasing Services, 3701 Lake Austin Boulevard,
Hancock Building, Room H407H, Austin, Texas 78703 until 3:00
p.m. on July 28, 1997 for:
Legacy Systems Project
An Intent to Respond Form will be required by July 8, 1997. A
mandatory pre-bid meeting will be held on July 10, 1997. Information
pertaining to this request may be accessed through the internet
at www.lcra.org. Request for Proposals with specifications and
information may also be obtained at the previous listed address or
by calling 512-473-3210. LCRA reserves the right to accept or reject
any or all proposals.




Lower Colorado River Authority
Filed: June 30, 1997
♦ ♦ ♦
Texas Department of Mental Health and Mental
Retardation
Notice of Cancellation of Public Hearing on Medicaid Rates
IN ADDITION July 4, 1997 22 TexReg 6351
Notice is hereby given that the public hearing to receive comments
on the department’s proposed reimbursements for the Medicaid
program Home and Community-based Services-OBRA (HCS-OBRA)
scheduled for July 9, 1997, has been canceled. A public hearing
to receive comments on the proposed reimbursement for the HCS-
OBRA program will be rescheduled.
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) will conduct, as previously scheduled, a public hearing
to receive comments on the department’s proposed reimbursements
for the period September 1, 1997, through August 31, 1998, for the
Medicaid program Home and Community-based Services. The public
hearing is held in compliance with Title 25, Texas Administrative
Code, Chapter 409, Subchapter A, §409.002(j), which requires
a public hearing on proposed reimbursement rates for medical
assistance programs.
The hearing will be held at 8:30 a.m., Wednesday, July 9, 1997, in the
auditorium of the main TDMHMR Central Office building (building
2) at 909 West 45th Street in Austin, Texas.
Persons who wish to offer testimony but who are unable to attend
the hearing may submit written comments which must be received
by noon the day of the hearing. The written comments should be
sent to the Data Analysis Section, Medicaid Administration, Texas
Department of Mental Health and Mental Retardation, P.O. Box
12668, Austin, Texas 78711-2668 or faxed to (512) 206-5725.
Interested parties may obtain a copy of the reimbursement briefing
package by calling the Data Analysis Section at 512/206-5680. If
interpreters for the hearing impaired are required, please contact the
Data Analysis Section at the number given above at least 72 hours
in advance of the hearing.
Issued in Austin, Texas, on June 30, 1997.
TRD-9708467
Ann K. Utley
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: June 30, 1997
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Applications for Waste Disposal Permits
Notices of Applications for waste disposal permits issued during the
period of June 23 thru June 27, 1997.
The Executive Director will issue these permits unless one or more
persons file written protests and/or a request for a hearing within 30
days after newspaper publication of the notice.
To request a hearing, you must submit the following: (1) your name
(or for a group or association, an official representative), mailing
address, daytime phone number, and fax number, if any; (2) the
name of the applicant and the permit number; (3) the statement
"I/we request a public hearing;" (4) a brief description of how
you would be adversely affected by the granting of the application
in a way not common to the general public; (5) the location of
your property relative to the applicant’s operations; and (6) your
proposed adjustments to the application/permit which would satisfy
your concerns and cause you to withdraw your request for hearing.
Information concerning any aspect of these applications may be
obtained by contacting the Texas Natural Resource Conservation
Commission, Chief Clerks Office-MC105, P.O. Box 13087, Austin,
Texas 78711. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1-800-687-
4040.
Listed are the name of the applicant and the city in which the facility
is located, type of facility, location of the facility, type of application-
new permit, amendment, or renewal and permit number.
CITY OF TRINITY, P.O. Drawer 431, Trinity, Texas 75862;
wastewater treatment plant; located approximately 1,500 feet east-
southeast of the intersection of Pegoda Road (Farm-to-Market Road
356) and Ramey Street in southeast Trinity in Trinity County, Texas;
renewal; 10617-001.
TIMOTHY BRENT CLAIBORNE, 712 North Broadway #99,
Joshua, Texas 76058; wastewater treatment facilities; located on the
west side of U.S. Highway 287 approximately 4,500 feet southeast
of its junction with State Highway 114 in Wise County, Texas;
renewal; 13142-001.
TAPATIO SPRINGS SERVICE COMPANY, P.O. Box 550, Boerne,
Texas 78006; wastewater treatment facilities and disposal site;
located approximately 1200 feet south of the intersection of Interstate
Highway 10 and Farm-to-Market Road 475 in Kendall County, Texas;
renewal; 12404-001.
CITY OF BLOOMING GROVE, P.O. Box 237, Blooming Grove,
Texas; 76626-0237; wastewater treatment facilities; located on the
west bank of Rush Creek, at a point approximately 4,200 feet
southeast of the intersection of State Highway 22 and Farm-to-Market
Road 55 in Navarro County, Texas; renewal; 11606-001.
MONTGOMERY COUNTY MUNICIPAL UTILITY DISTRICT
NO. 18, c/o Vinson & Elkins, 1001 Fannin Street, 2300 First City
Tower, Houston, Texas 77002-6760; wastewater treatment plant;
located adjacent to Lake Conroe and Rusty Creek; approximately
1.0 mile southwest of the intersection of Farm-to-Market Road 1097
and Bentwater Drive in Montgomery County, Texas; renewal; 13273-
001.
CITY OF BEASLEY, P.O. Box 122, Beasley, Texas 77417; waste-
water treatment plant; located approximately 3,000 feet east of the
intersection of U.S. Highway 59 (Southwest Freeway) and Farm-to-
Market Road 1875, approximately 3,000 feet west-southwest of the
intersection of U.S. Highway 59 and Eslieb Road, on the frontage
of Emerson Road south of the City of Beasley in Fort Bend County,
Texas; renewal; 11450-001.
TECSAFE, LLC., 2711 Shaver, Pasadena, Texas, 77502; commercial
industrial hazardous and non-hazardous waste treatment research, de-
velopment, and demonstration facility for the storage and processing
of hazardous waste and Class 1, Class 2, and Class 3 non-hazardous
industrial solid wastes; located on State Highway 176, on approxi-
mately 100 acres, 30 miles west of Andrews, in Andrews County,
Texas; new; HW-50366; a 45-day comment period for this applica-
tion.
Issued in Austin, Texas, on June 27, 1997.
TRD-9708419
Eugenia K. Brumm, Ph.D.
22 TexReg 6352 July 4, 1997 Texas Register
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: June 27, 1997
♦ ♦ ♦
Texas Parks and Wildlife Department
Notice of Availability and Request for Comments on a Pro-
posed Settlement of Natural Resource Damages Claim
AGENCIES: Texas Parks and Wildlife Department, Texas General
Land Office and the Texas Natural Resource Conservation Commis-
sion (hereafter, Natural Resource Trustees).
ACTION: Notice of availability of a proposed settlement and of a 30
day period for public comment on the settlement.
SUMMARY: Notice is hereby given of the following proposed reso-
lution of a claim in United States Bankruptcy Court, Eastern District
of Texas, Paris Division (In Re: Voluntary Purchasing Groups, Inc.,
Debtor, Case Number 96-31549-11) for natural resource damages un-
der the Comprehensive Environmental Response, Compensation, and
Liability Act and applicable state law.
The Natural Resource Trustees, acting through the Attorney General’s
Office, have reached an agreement with Voluntary Purchasing
Groups, Inc. (VPG) to resolve VPG’s and several other entities’
liability for injuries to natural resources and the services they provide
caused by the release of hazardous substances from a former VPG
facility.
VPG operated a pesticide formulation and packaging operation in
Commerce, Texas, from the early 1940’s until approximately 1970.
Releases from VPG’s facility caused the contamination of Sayle
Creek, a stream located adjacent to and downstream of the plant
location, with arsenic and a variety of pesticides (including toxaphene,
dieldrin and DDT). Injuries to natural resources and services subject
to Natural Resource Trustees’ authority, including the contamination
of creek waters and sediment and injuries to biota, occurred as a
result of the releases.
The proposed settlement, requires VPG to construct a restoration
project in the general vicinity of the site composed of not less
than 11.2 acres of freshwater wetlands and 4.5 acres of riparian
habitat. The exact location has not yet been determined but the
restoration project will be located adjacent to an existing waterway
and connected to the waterway in such a manner that the waterway
periodically supplies water to the constructed wetlands and at such
time provides for the opportunity for ingress and egress of aquatic
organisms. The wetlands component of the project shall be comprised
of a complex of interconnected open water and vegetated marsh
areas. The wetlands shall be composed of multiple (greater than
three) permanently flooded open water ponds adding up to a total
of 2-3 acres, with the remainder of the area being made up of
depressional wetlands and shelves that are connected via multiple
channels to the open water ponds. Wetland areas shall be planted with
multiple species of high, emergent and floating wetland vegetation
indigenous to or compatible with the local area. The required riparian
areas shall be interspersed around and throughout the wetlands in a
logical pattern that maximizes the opportunity for wildlife access and
cover. Riparian vegetation shall be composed of a variety of ground
cover, mid-story and over-story species indigenous to or compatible
with the local area that provide beneficial services for wildlife
and shall include hardwood tree species. VPG shall pay all costs
associated with site acquisition and the design, planning, permitting,
construction, maintenance, and monitoring of the Restoration Project,
up to $800,000. The Natural Resource Trustees will oversee project
design, construction and post-construction monitoring of project
performance.
The opportunity for public review and comment on the proposed
settlement announced in this notice is required under the Compre-
hensive Environmental Response, Compensation and Liability Act
(CERCLA) and parallel provisions of 43 CFR 11.32 (c) of the Nat-
ural Resource Damage Assessment regulations.
Interested members of the public are invited to request a copy of the
proposed settlement from Don Pitts, Resource Protection Division,
Texas Parks and Wildlife Department, 4200 Smith School Road,
Austin , Texas 78744, (512) 389-4726.
DATES: Comments must be submitted in writing on or before August
1, 1997 to Don Pitts, Resource Protection Division, Texas Parks and
Wildlife Department, 4200 Smith School Road, Austin , Texas 78744,
(512) 389-4726, fax (512) 389-4799. Written comments received will
be considered by the Natural Resource Trustees and the Attorney
General in finalizing the proposed agreement.




Texas Parks and Wildlife Department
Filed: June 27, 1997
♦ ♦ ♦
Texas Public Finance Authority
Request for Proposals for Bond Counsel
The Texas Public Finance Authority (the Authority) is requesting
proposals for bond counsel services. The deadline for proposal
submission is noon, July 28, 1997.
The Authority’s Board of Directors (the Board) will make its selection
based upon demonstrated competence, experience, knowledge and
qualifications, as well as the reasonableness of the proposed fee for
the service to be rendered. Firms responding to the Request for
Proposal must maintain a Texas office staffed with personnel who
are responsible for providing bond counsel service to the Authority.
All things being equal, the Board will give first consideration to firms
whose principal place of business is located in Texas. By the Request
for Proposal, however, the Board has not committed itself to employ
bond counsel nor does the suggested scope of service or term of
agreement therein require that the bond counsel be employed for any
or all of those purposes. The Board reserves the right to make those
decisions after receipt of proposals and the Board’s decision on these
matters is final. The Board reserves the right to negotiate individual
elements of the Firm’s proposal and to reject any and all proposals
Copies of the Request for Proposal may be obtained by calling or
writing Marce Watkins or Jeanine Barron, Texas Public Finance
Authority, P.O. Box 12906, Austin, Texas 78711, (512) 463–5544.
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Texas Public Finance Authority
Filed: June 25, 1997
♦ ♦ ♦
Request for Proposals for Financial Advisor
The Texas Public Finance Authority (the Authority) is requesting
proposals for financial advisory services. The deadline for proposal
submission is noon, July 23, 1997.
The Board will make its selection based upon demonstrated compe-
tence, experience, knowledge and qualifications, as well as the rea-
sonableness of the proposed fee for the service to be rendered. Firms
responding to the Request for Proposal must maintain a Texas office
staffed with personnel who are responsible for providing financial
advisory services to the Authority. All things being equal, the Board
will give first consideration to firms whose principal place of business
is located in Texas. By the Request for Proposal, however, the Board
has not committed itself to employ a financial advisor nor does the
suggested scope of service or term of agreement therein require that
the financial advisor be employed for any or all of those purposes.
The Board reserves the right to make those decisions after receipt
of proposals and the Board’s decision on these matters is final. The
Authority reserves the right to negotiate individuals elements of the
firm’s proposal and to reject any and all proposals
Copies of the Request for Proposal may be obtained by calling or
writing Marce Watkins or Jeanine Barron, Texas Public Finance
Authority, P.O. Box 12906, Austin, Texas 78711, (512) 463–5544.




Texas Public Finance Authority
Filed: June 25, 1997
♦ ♦ ♦
Public Utility Commission Of Texas
Notice Of Application For Service Provider Certificate Of
Operating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on June 20, 1997, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to
§3.2532 of the Public Utility Regulatory Act of 1995. A summary
of the application follows.
Docket Title and Number: Application of North Texas Telecom-
munications for a Service Provider Certificate of Operating Author-
ity, Docket Number 17604 before the Public Utility Commission of
Texas.
Applicant intends to provide resale of all local exchange services
currently offered by the local exchange carriers, i.e., local service,
touch call, call-waiting, speed call. This would include any service
the local exchange carrier will provide for resale.
Applicant’s requested SPCOA geographic area includes the ex-
changes served by GTE Southwest, Inc. of Argyle, Bartonville, Car-
rollton, Coppell, Denton, Lewisville and Justin, Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Consumer
Affairs at (512) 936-7120 no later than July 9, 1997. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: June 26, 1997
♦ ♦ ♦
Notices Of Intent To File Pursuant To Public Utility Com-
mission Substantive Rule 23.27
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for a 50 station addition to the
existing PLEXAR-Custom service for Schertz-Cibolo ISD in Schertz,
Texas.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for a 50 Station Addition to the Existing PLEXAR-
Custom Service for Schertz-Cibolo ISD in Schertz, Texas, Pursuant
to Public Utility Commission Substantive Rule 23.27. Tariff Control
Number 17608.
The Application: Southwestern Bell Telephone Company is request-
ing approval for a 50 station addition to the existing PLEXAR-
Custom service for Schertz-Cibolo ISD in Schertz, Texas. The ge-
ographic service market for this specific service is the San Antonio
local access and transport area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office
of Consumer Affairs at (512)936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: June 26, 1997
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for a 16 station addition to the
existing PLEXAR-Custom service for the City of Fort Worth in Fort
Worth, Texas.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for a 16 Station Addition to the Existing PLEXAR-
Custom Service for the City of Fort Worth in Fort Worth, Texas,
Pursuant to Public Utility Commission Substantive Rule 23.27. Tar-
iff Control Number 17606.
22 TexReg 6354 July 4, 1997 Texas Register
The Application: Southwestern Bell Telephone Company is request-
ing approval for a 16 station addition to the existing PLEXAR-
Custom service for the City of Fort Worth in Fort Worth, Texas.
The geographic service market for this specific service is the Dallas
local access and transport area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Consumer Affairs at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: June 26, 1997
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for a new PLEXAR-Custom
service for Texas Tech University in Lubbock, Texas.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for a New PLEXAR-Custom Service for Texas Tech
University in Lubbock, Texas, Pursuant to Public Utility Commission
Substantive Rule 23.27. Tariff Control Number 17603.
The Application: Southwestern Bell Telephone Company is request-
ing approval for a new PLEXAR-Custom service for Texas Tech
University in Lubbock, Texas. The geographic service market for
this specific service is the Lubbock local access and transport area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Consumer Affairs at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: June 26, 1997
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for a 24 station addition to the
existing PLEXAR-Custom service for Amarillo ISD in Amarillo,
Texas.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for a 24 Station Addition to the Existing PLEXAR-
Custom Service for Amarillo ISD in Amarillo, Texas, Pursuant to
Public Utility Commission Substantive Rule 23.27. Tariff Control
Number 17602.
The Application: Southwestern Bell Telephone Company is request-
ing approval for a 24 station addition to the existing PLEXAR-
Custom service for Amarillo ISD in Amarillo, Texas. The geographic
ervice market for this specific service is the Amarillo local access
and transport area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Consumer Affairs at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: June 26, 1997
♦ ♦ ♦
Public Notice of Interconnection Agreement
On June 13, 1997, GTE Southwest Incorporated (GTE-SW) and
PrimeCo Personal Communications, L.P. (PrimeCo) collectively
referred to as Applicants, filed a joint application for approval
of an interconnection agreement adopted pursuant to §252(i) of
the Federal Telecommunications Act of 1996 (FTA96), 47 United
States Code, §§151 et. seq., and the Public Utility Regulatory Act
of 1995 (PURA), Texas Revised Civil Statutes Annotated, Article
1446c-O, (Vernon 1997). The joint application has been designated
Docket Number 17582. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.
The FTA96 authorizes the commission to review and approve any
interconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA96 §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommunica-
tions carrier not a party to the agreement, or that implementation of
the agreement, or any portion thereof, is not consistent with the pub-
lic interest, convenience, and necessity. Additionally, under FTA96
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 18 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the Applicants.
The comments should specifically refer to Docket Number 17582.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by July 21, 1997, and shall include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
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2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the Applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Consumer Affairs at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
17582.




Public Utility Commission of Texas
Filed: June 27, 1997
♦ ♦ ♦
Railroad Commission of Texas
Notice of Extended Comment Period and Public Hearing
In the May 9, 1997,Texas Register(22 TexReg 4046), the Railroad
Commission of Texas proposed the repeal of §§9.20- 9.27, and new
§§9.20, 9.21, 9.22, 9.24, 9.25, and 9.26, and amendments to §9.29
regarding notice to real property owners concerning installation of a
new LP-gas container or an addition to an existing LP-gas installation.
Also published in that issue at 22 TexReg 4112 were proposed new
LPG Forms 500 and 500A. The original comment period ended June
23, 1997. Due to the public interest and number of comments
received, the Commission hereby extends the comment period to
Friday, August 15, 1997, at 5:00 p.m. Comments may be submitted
to Kellie Martinec, Rules Coordinator, Office of General Counsel,
Railroad Commission of Texas, P.O. Box 12967, Austin, Texas
78711-2967. For further information, contact Thomas D. Petru at
the Railroad Commission at 512-463-6949.
In addition, the Commission will hold a public comment hearing on
these rules on Wednesday, August 13, 1997, from 9:30 a.m. to 2:30
p.m. in the William B. Travis Building, Room 1-111, 1701 North
Congress Avenue, Austin, Texas.
Any interested person may appear and offer comments, either orally
or in writing; however, questioning for those making oral comments
will be reserved exclusively for the presiding officers as may be
necessary to ensure a complete record. Depending upon the number
of speakers, the commission may limit the time for comments to
afford all interested parties an opportunity to comment. While any
person with pertinent comments will be granted an opportunity to
present them during the course of the meeting, the presiding officers
reserve the right to restrict comments in terms of time and repetitive
content. Organizations, associations, and groups are encouraged to
present their commonly held views and identical or similar comments
through a single representative member where possible. Presentations
must remain pertinent to the issues being discussed. A person may not
assign a portion of his or her time to another speaker. A person who
disrupts the public meeting must leave the hearing room if ordered
to do so by the presiding officers.
Comments on the proposed rules, including suggestions or requests
for alternative language or other revisions, should be submitted
in writing and should include citation to sections, subsections,
paragraphs, etc., for proper reference.
Any person with a disability who needs auxiliary aids and/or services
in order to have an equal opportunity to communicate and participate
effectively in this public hearing must request such aids or services
by 3:00 p.m., Monday, July 28, 1997, by notifying the Personnel
Office of the Railroad Commission by mail at P.O. Box 12967,
Austin, Texas 78711-2967, or by telephone at (512) 463-7327 or
TDD Number (512) 463-7284.
Issued in Austin, Texas, on June 26, 1997.
TRD-9708334
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Filed: June 26, 1997
♦ ♦ ♦
University of Houston System
Request for Proposals (Readvertisement) Student Information
System Business Process Analysis Project
This Request for Proposal (RFP) is filed under the Government Code,
Chapter 2254, Subchapter B, §2254.028.
University of Houston-System Business Process Analysis Project July
1, 1997
Project Background: In addition to being statutorily autonomous,
the component campuses of the University of Houston System
(The University of Houston (UH), University of Houston-Clear
Lake (UHCL), University of Houston-Downtown (UHD), and the
University of Houston-Victoria (UHV) reflect distinctly different
missions ranging from doctoral and research programs, to upper-
level and graduate programs to open admissions undergraduate and
developmental education. UH and UHD are located in the center
of the City of Houston; UHCL’s campus is approximately 20 miles
southeast, in Clear Lake City, while UHV is 110 miles southwest of
Houston in Victoria. Collectively the campuses strive to provide
leadership in providing high quality, post-secondary educational
opportunities for the third largest metropolitan area in the country.
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Currently, these component campuses use different student informa-
tion systems. For the past twelve months the campuses have been
reviewing state-of-the-art student information systems and are com-
mitted to acquiring a common student information system which al-
lows decision makers, whether the board of regents, senior manage-
ment, or mid-management levels to easily access information that is
consistent across components. In addition UHS seeks to increase the
integration of the processes within the student information system,
among other university systems, and private service entities. The
newly acquired system will be engineered as an Oracle application,
and will be functionally integrated to a newly acquired, Oracle based,
UH-System Financial System application.
The University of Houston-System solicits proposals to provide
leadership and technical support to complete a Student Information
System, Business Process Analysis exercise that will lead to a smooth
and successful transition to a common student information system,
that will achieve these previously stated goals.
Project Scope: RFP’s submitted for this project should cover, at a
minimum, the following activities:
1) A review and documentation of campus student information
system related business process including recruiting, admissions,
registration, student billing and receivables, catalog management ,
class scheduling and facilities management, faculty management,
grades, security, financial aid, degree auditing, alumni development,
student housing, and institutional assessment tools.
2) Detailed review sessions with key campus customer managers in
each functional area to articulate opportunities warranting business
process reengineering. These sessions must also include opportunities
to incorporate needed inter-campus SIS and MIS related business
process rengineering opportunities.
3) Detailed documentation of all targeted (existing and reengineered)
processes, including analysis to determine how acquired software will
address these identified processes.
4) Completion of documentation and preparation of rules processes
for inclusion in a Oracle-based SIS system application.
5) Finalize student data, options, default rules, security and reporting
requirements.
RFP Requirements: Six Copies of vendor proposals should be
submitted to the attention of: Mr. Chuck Shomper, Associate Vice
President for Information Technology, E. Cullen 111A, University of
Houston, Houston, Texas 77204
RFP Submission Deadline:
Noon, Thursday July 30, 1997
In addition to covering the points summarized in the Project Scope
section, vendor responses must also include the following informa-
tion.
1) Detailed BPR project timelines with clearly articulated benchmark
points and sample deliverables.
2) Summary of vendor project team leadership to be dedicated to the
project, including vita for all proposed project team leadership.
3) Estimates of campus staff time required to complete each of the
project activities.
4) Projected cost estimates detailed as follows: aggregated costs of
project scope activities 1-5 numbers.
5) Vendor References including sites where vendor has led student
information system BPR activities. References must include campus
contact persons with current addresses and phone numbers.
6) Sample project deliverables paralleling activities outlined in Project
Scope section.
The following information and format must be provided by the
proposer. Any proposal not providing the required information
for conforming to the format may be eliminated in the evaluation.
Proposals shall be prepared by typewriter or word processor and shall
be initialed in ink by an authorized representative of the company.
Alterations or erasures shall be initialed in ink by the person signing
e RFP. At least one proposal submitted by the proposer must bear
an original signature. Failure to submit a proposal bearing an original
signature will result in rejection of the proposal. No oral, telegraphic,
telephone or facsimile proposals will be accepted.
Proposals must be complete, including at a minimum points covered
in Project Scope and RFP Requirements Sections. Incomplete
proposals cannot be considered and cannot be supplemented by
submissions delivered after the closing time and date of the RFP.
The following two documents must be submitted as a complete
proposer response:
*Cover letter: A cover letter prepared on the proposer’s business
stationary must accompany the system and cost proposals. The
purpose of this letter is to transmit the proposal, so it should be
brief.
*The letter must contain a statement that the vendor is responding to
the UHS Student Information System Business Process Reengineering
Project RFP. It must contain the following items: a statement that
the attached proposal is complete as submitted and a statement that
all prices, delivery schedules, and other significant factors contained
in the proposal are valid for 90 days from the proposal closing date.
The letter must be signed by a representative who is authorized to
contractually obligate the proposer.
*Proposal Narrative: The proposal should be prepared in a clear
and concise manner and it should address all appropriate points in
this RFP including all points outlined in the Project Scope, and RFP
Requirements section.
The UHS reserves the right to reject all proposals or request any
information it deems necessary to make the final determination as to
the proposer’s ability to provide the items requested before entering
into any contract. By submitting a proposal, the proposer agrees to
be governed by the terms and conditions set forth in this document
and any variations may, at the sole discretion of the university,
render such proposal non responsive. Any inconsistencies between
the RFP and the laws of the State of Texas, except where subsequent
amendments to any contract resulting from this RFP are specifically
agreed to in writing by the parties to supersede any such provision
of this RFP.
Vendor questions regarding this RFP may be directed to either: Mr.
Chuck Shomper (UH) 713-743-1600 or Dr. C. Van Wyatt (UHCL)
281-283-3021
Issued in Houston, Texas, on June 25, 1997.
TRD-9708392
IN ADDITION July 4, 1997 22 TexReg 6357
Chuck Shomper
Associated Vice President for Information Technology
University of Houston
Filed: June 27, 1997
♦ ♦ ♦
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Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 463-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials, State (512) 463-6334
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates amd quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be suject
to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box 13824,
Austin, Texas 78711-3824. For more information, please call (800) 226-7199.
❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95
❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call
Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200




CITY, STATE, ZIP __________________________________________________
Customer ID Number/Subscription Number ______________________________
(Number for change of address only)
❐ Bill Me ❐ Payment Enclosed
Mastercard/VISA Number ____________________________________________
Expiration Date ___________ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.






and additonal entry offices
_______________________________________
_______________________________________
